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ftOPICAL INDEX 
From July to December, 1922, inclusive 


{, Control and Regulation in General. 
§ 2. WHAT CONSTITUTES INSURANCE, 


2—Fidelity bond executed for money consideration is gaverned by rules ap- 
plicable to insurance contracts. Fidelity & Casualty Co. of New York v. 
Blount Plow Works (Ind.) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 


4—Statute making law as to fire insurance companies applicable to surety 
and liability companies, is valid. Lyman v. Ramey, Insurance Com’r 


§ 56. AUTHORITY OR LICENSE TO DO BUSINESS. 

5—No liability for premises destroyed after payment of premium, but be- 
fore company secured license.—Company, not being authorized to make 
contract when loss occurred, cannot ratify by subsequent conduct. Jack- 
son v. Mutual Fire Ins. Ass’n of Arkansas (Ark.) 


§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 


10—Question on cOmplaint to superintendent of insurance held one of dis- 
crimination, and not of unfairness by rate-making association.—Super- 
intendent of insurance authorized to grant rehearing on claim of dis- 
crimination, and not deprived of such power by pendency of certiorari.— 
Commissioner may refuse rehearing on claim of discrimination during 
pendency of certiorari proceeding. People ex rel. New York Fire Ins. 
Exchange v. Phillips, Superintendent of Insurance (Conran, Intervener; 
two cases) (New York) 


§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 


§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 


16—Insurance Corporation held to be “doing business” in State. Thomas 
Canning Co, v .Canners’ Exch. Subscribers at Warner Inter-Insurance 
Bureau et al. (Mich.) 


§ 20. LOCAL AUTHORITY OR LICENSE FEES OR TAXES. 


20—Foreign company licensed under act of 1897 not subject to act of 1891. 
State v. Fidelity Health & Acc. Co. (IMd.).....cceceeeeecsnnee 

20—Foreign Fire Insurance Companies must procure annual renewals of cer- 
tificates of authority to do business.—Foreign company need not procure 
permit to do business required generally of foreign corporations. Hart- 
ford Fire Ins. Co. v. Galveston, H. & 8. A. Ry. Co. (TexX.)........2e00- 

20—Method of writing surety bonds and liability insurance held to constitute 
rebating, as respects right of agent of foreign companies, using such 
method, to be licensed. Lyman v. Ramey, Insurance Com’r (Ky.)...... 

20—Admiralty—State Workmen’s Compensation Law does not apply to ship- 
wright workers on vessels afloat; where no risk under policy, policy void. 
London Guarantee & Accident Co., Limited, v. Marine Repair Corpora- 
tion. (N. Y.) 

20—State must pay examiner’s fees for investigating foreign insurance com- 
panies before licensing them in the state.—Agreement of insurance com- 
pany to pay state examiner for his services unenforceable. State v. 
Lumbermen’s Indemnity Exchange (Ariz.) 


§ 24. —— EFFECT OF NONCOMPLIANCE WITH LAW. 

24—Want of authority of company to do business does not prevent recovery 
by insured.—Foreign corporation not authorized to do business can en- 
force claim assigned to it by insured after its payment of the insurance. 
Hartford Fire Ins. Co. v. Galveston, H. & S. A. Ry. Co. (Tex.). oe 


§ 26, ACTIONS. 

26—Action against foreign insurance company for an accounting for exces- 
sive assessments held within jurisdiction of Ohio Court. Hartford Life 
Ins. Co. Vv. Douds (Ohio) 


§ 31. OFFENSES BY PERSONS DEALING WITH INSURERS. 

31—Amendment penalizing secreting of insured property inapplicable to acts 
of secreting, committed before amendment’s effective date. People v. 
Laino (Cal.) 
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Il, Insurance Companies. 
(A) STOCK COMPANIES. 
§ 36. FRANCHISES AND POWER. 


36—Company authorized to insure shipment has implied authority to take 
assignment of claims against carrier. Hartford Fire Ins. Co, v. Gal- 
veston, H. & S. A. Ry. Co. (Tex.) 


§ 41. INSOLVENCY AND DISSOLUTION. 
§ 50. ASSETS AND RECEIVERS. 


50—Allegations held to justify appointment of receiver on ex parte applica- 
tion. Lion Bonding & Surety Co. v. Karatz (U. S.) 


§ 61. PRESENTATION AND PAYMENT OF CLAIMS. 


51—Court supervising operation of receiver for insurance company has dis- 
cretion to fix time within which claims must be filed. Wells, Insurance 
Com’r, v. Guardian Casualty & Guaranty Co. et al, (Utah) 


Ill, Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER, 
§ 76. EVIDENCE AS TO AGENCY. 


76—Agency once proven presumably continues. Graham v, Standard Fire 
ins. Ca. (BB CG.) 


§ 80. AUTHORITY AND DUTIES OF AGENT AS TO INSURER. 


80—Principal held entitled ta be fully advised of manner of conduct of busi- 
ness and to have its judgment and instruction prevail.—Guaranty com- 
pany held entitled to inspect or have risks inspected before issuance of 
indemnity contracts by agent. Eddy v. United States Fidelity & Guar- 
OES GO: CU. Tha cccccn 605 cob 6 ks cea het nese cekses tececutenégunssabearaehweke 


84. COMPENSATION OF AGENT. 
(4). Commissions on renewals. 
84(4)—Agent held not entitléd to renewal commissions under contract af- 
ter agency terminated. Aldrich v. New York Life Ins, Co. (N. Y.) 
(5). Effect of nOncompliance with regulations. 
84(5)—Insurance brokers held entitled to commission. Goldsmith & Dell 
v. U. S. Fidelity & Guar. Co. (Md. 
(6). 
84(6)—Exclusion of evidence on revoking of authority to place insurance 
held error. Goldsmith & Dell v. U. S. Fidelity & Guar. Co. (Md.) 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 91. —— EFFECT OF INSTRUCTIONS TO AGENT. 
91—Limitations on authority of agent of insurance cOmpany not binding on 


insured without knowledge. Reiter wv. Northwestern International Ins. 
Co. of Milwaukee (Mo.) 


§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—Failure to find whether agent in requiring cash bond from subagent, 
was carrying out principal’s directions, held not erroneous.—Principal 
cannot escape liability for agent’s fraud because agent alone was bene- 
fited.—Finding that subagent, fraudulently required by agent to give 
cash bond, was suspicious of agent, held not a finding that would defeat 
recovery for failure to exercise prudence, Greenough v. United States 
Life Ins. Co. of New York (Vt.) 


§ 95. NOTICE TO AGENT. 


95—Insurer is bound by knowledge of its solicitors prior to execution of 
policy.—Insurer is bound by knowledge of its agent collecting cipleneenep 
National Life & Accident Ins. Co. v. Jackson, (Ala.).......eeee08: nee 


(B) AGENCY FOR APPLICANT OR INSURED. 
§ 100. EVIDENCE AS TO AGENCY. 


100—Evidence held to sustain findings of jury as to existence and terms of 
oral cOntract, International Glass Co. v. Krouse (U. 8S.) 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 
103—Contract to procure insurance through certain broker not violation of 


public policy or rebate statute. I. Tanenbaum & Son Co. v. Rothen- 
berg & Co, (N. Y.) 
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103—Value of property totally destroyed immaterial between parties to 
agreement. Sheller v. Seattle Title Trust Co. (Wash.)........seeeeeeees 


§ 106. BREACH OF CONTRACT BY PRINCIPAL, 


106—Evidence held to shOw breach of contract. International Glass Co. v. 
Krouse (U. 8S.) 


§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 


§ 109. REPRESENTATION OF BOTH PARTIES. 


109—Cashier of bank held agent of both bank and insurance company in 
procuring burglary insurance. Union Bank of oer v. National Surety 
Co, of New York (Ky.) ..... 


IV. Insurable Interest. 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 


115(1)—Equitable interest supports an insurable interest.—Purchaser with- 
out notice of defect in pseudo guardian’s title had equitable insurable 
interest in improvements made. Ward v, Concordia Fire Ins, Co. of Mil- 
waukee (Mo.) 


(3). Warehousemen and other bailees. 


116(3)—Bailee has insurable interest in goods in his possession. Brooklyn 
Clothing Corporation v. People’s Nat. Ins. Co. (New York) Same v. 
v. Fidelity-Phenix Fire Ins. Co. of New York (N. Y.) ..ccececeesccscces 


(6). Vendor and purchaser. 


1156(6)—Vendor liable on indebtedness secured on property has insurable in- 
‘terest; Consideration for premium notes held not to fail on insured’s 
sale of property insured. American Ins, Co. v, Dean (MO.) .......4+- 
115(6)—Insured held to have insurable interest in silo purchased under con- 
ditional sales cOntract. Sturgeon v. Hanover Fire Ins. Co. (Kan.)...... 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—Moral obligation to render care and attention constitutes a 
interest. Young Vv. Hipple (PB.)....ccccvccescsccvccscscsccvecccveces . 


(2). Parent and child. 


116(2)—Stepchild had insurable interest through family aemennepensl Young 
v. Hipple (Pa.) oecerce 


§ 117. ESTOPPEL TO DENY INTEREST. 


117—Beneficiary Association held estopped to deny membership of insured and 
“insurable interest. United Security Life Ins. & Trust Co, of Penn- 
sylvania v. Perugini Union Mut. Relief Ass’n. (Penna.)........ ecccesce 


§ 118. INSURANCE WITHOUT INTEREST. 


118—Findings not disturbed on appeal unless clearly against the evidence,— 
Finding that loss was occasioned by peril of sea not disturbed, Ameri- 
can Merchant Marine Ins. Co. of New York v. Liberty Sand & Gravel 
Co., Ine, (U. 8.) 


§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


122—Insured may assign policy to one who had no insurable interest in his 
life. Anderson v. Aetna Life Ins. Co. et al. (Iowa) 


Y. The Contract in General. 

(A) NATURE, REQUISITES, AND VALIDITY. 

§ 124. NATURE OF THE CONTRACT. 

124—"“Insurance Policy” defined. Ohio Farmers’ Ins. Co. v. Cochran (Ohio) 


§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 


127—-By-law and certificate provision that disappearance should not be 
evidence of death held invalid. Fleming v. Merchants nn Ins. Co. 
(Iowa) eee ccccnccceseccce 


§ 131. VALIDITY OF ORAL CONTRACTS. 


(1). In general. 


131(1)—Oral agreement to transfer fire insurance from one building to an- 
other valid.—Parol contract of insurance good except when otherwise 
provided by statute. First Nat. Bank of Mildred v. Home Ins. Co. (Pa.) 


(9) 


+ 248 
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$ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 

133(1)—In combined life and accident policy, provision for payment of smal- 
ler amount for death from illness held not invalidated by statute pro- 
hibiting provisions for settlement at maturity of less value than amounts 
insured on the face of the policy. First Texas Prudential Ins. Co, v. 
Smallwood et al. (Texas) 

133(1) Standard Life policy prescribed by statute not exclusive form. Landis 
v. Metropolitan Life Ins. Co. (Ohio) - 

133(1)—Provisions in note for premiums held not invalid under statute re- 
quiring policy to express entire cOntract. Southland Life Ins. Co. v. 
Hopkins (Tex.) 


§ 134. PAPERS ACCOMPANYING POLICY. 


1384—-Statement as to health of applicant for policy held a “warranty.” 
and not a condition precedent; plea not alleging that breach of war- 
ranty increased risk held bad. Mutual Life Ins. Co. of N. Y. v. ‘Mendel- 
baum (Ala.) 


§ 136. DELIVERY.AND ACCEPTANCE OF POLICY. 
(2). Sufficiency and effect of delivery. 


136(2)—Placing policy in control of insured sufficient delivery—where first 
premium paid and policy delivered to agent and insured told agent to 
hold for him, and later died, there was delivery. N. Y. Life Ins, Co. v. 
Smith (Miss.) 

136(2)—Good health delivery provision means same condition of health as 
at date of application. N. Y. Life Ins. Co. v. Smith (Miss.).......... 

136(2)—Delivery constructive as well as actual. Boatner v. Providence- 
Washington Ins. Co, (Tex.) ° woe 


§ 137. PAYMENT OF PREMIUM OR DUES. 
(1) Necessity of payment to bind company. 


137(1)—Contract not effective unless first premium paid or payment waived. 
Swetland v. New World Life Ins. Co. (Ida.) 


(3). What constitutes payment in general. 


137(3)—Condition of application that insurer should incur no liability until 
payment of premium held not complied with; insurer held not to have 
waived condition of application. Mesloh v. Lafayette Life Ins. Co. 


§ 138. VALIDITY IN GENERAL. 
(1). In general, 


138(1)—Provision (P. P. I.) dispensing with proof of interest legal. Frank 
B. Hall & Co. v. Jefferson Ins. Co. (U. 8S.) 

138(1)—Workmen’s Compensation Policy governing shopmen and clerk of 
company engaged in repairing vessels on navigable waters held valid. 
—State Workmen’s Compensation Law does not apply to shipwright 
workers on vessels afloat; where no risk under policy, policy void. Lon- 
don Guarantee & Accident Co., Limited, v. Marine — Corporation. 


Discrimination between insurants. 


138(2)—Statute as to rebating held applicable to surety bonds and liability 
insurance, Lyman v. Ramey, Insurance Com’r. (KY.).......ssseeeeeee8 
138(2)—Premium note held not void as a discrimination between insurants 
of same class. Southland Life Ins. Co. v. Hopkins (Tex.).......+-++++e++ 


§ 140. PARTIAL INVALIDITY. 


140—Policy classifying employees separately and providing different rates 
held severable. London Guarantee & Accident Co., Limited, v. Marine 
Repair Corporation. (N. 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTION. 
(2). Payment of first premiums. 
141(2)—Unconditional delivery of policy operated as a waiver of the prepay- 
ment of premium. Bankers’ Reserve Life Co. v. Sommers. (Tex.)... 
141(2)—Delivery of policy for inspection is not a waiver of requirement of 
prepayment. Reliance Life Ins. Co. v. Gulley’s Adm’x (Va.) 


(3) —By acknowledgement of receipt of premiums. 


141(3)—Condition of application that insurer should incur no liability until 
payment of premium held not complied with; insurer held not to have 
waived condition of application. Mesloh v. Lafayette Life Ins, Co. 
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(4). Estoppel of insured. 


141(4)—Where insured sues on policy, it is an election to stand on it. 
Boatner v. Providence-Washington Ins, Co. (Tex.)........ —— 


§ 143. REFORMATION. 
(4). As to property or interest covered. 


143(4)—Court justified in holding errors in policy due to mistake of — 
Northwestern Nat. Ins, Co. v. Chambers (Ariz.)....... ecese 


§ 144. MODIFICATION. 
(1). In general. 


144(1)—Mere forbearance to cancel policy not consideration for modification. 
—Fire insurance policy cannot be modified or changed by attachment of 
separate riders after delivery without insured’s consent. Bassi v. Spring- 
fleld Fire & Marine Ins. Co. (Calif.) 

144(1)—Whether insurer gave insured credit tor difference in rates between 
buildings was immaterial to the validity of the transfer of the insur- 
ance. First Nat. Bank of Mildred v. Home Ins. Co. (Pa.) 


§ 145. RENEWAL. 
(1). In general. 


145(1)—Petition on contract to keep property insured by renewals held insuffi- 
cient. Murphy Hardware Co. v. Rhode Id. Ins. Co. (Ga.)......eeeeeeeee 


(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general, 


146(1)—Contract must be construed as written. Dorsett v. Thomas, State 
Bank Examiner, et al. (La.) 

146(1)—Contract construed as a whole. State ex rel, “Missouri State Life 
Ine, Co. Ve AMO OF OR CERO.) occ ccccceccccccccccecccvenecicseseseovccnseee 


(3). Liberal or strict construction. 


146(3)—Rule of cOnstruction of policy against insurer held inapplicable. 
Haseltine v. Farmers’ Mut. Fire Ins. Co. of Billings, Mo. (M0.)........ 

146(3)—Policy susceptible of two constructions, is construed against insurer. 
—Construction favorable to insured, of which pOlicy is not fairly sus- 
ceptible, cannot be adopted. Parker-Russell Mining & Mfg. Co. v. In- 
surance Co. of North America (Mo.) 

146(3)—Ambiguous clause construed most favorably to insured. 
& Smith Co. v. St. Paul F. & M. Ins. Co. (Ida.)... 

146(3)—Contracts must be construed strictly against insurer preparing them. 
National Life & Accident Ins. Co. v. Jackson. (Ala.) 

146(3)—Equivocation in terms of policy are resolved in favor of ‘insured. 
Spaulding et al. v. Mutual Life Ins. Co. of New York. (Wash.) 

146(3)—Rule of construction stated. Illinois Automobile Ins, Exch. v, South- 
ern Motor Sales Co. (Ala.) 

146(3)—Policy liberally construed for insured. Old Colony Ins. Co, 'v. *Kolmer 
(Ind.) 

146(3)—In case of ambiguity, construction liberal ‘against forfeiture or lapse. 
Fallis et al. v. Massachusetts Bonding & Ins. Co. (Mo.) 

146(3)—Construction most favorable to insured adopted. Fidelity & Casualty 
Co. of New York v, Blount’ Plow Works (Ind.).......ceeecceeceeectenes 

146(3)—Construction favorable to insured will be adopted.—Life Policy pro- 
visions exempting from liability strictly construed. Barnett v. Merch- 
ants’ Life Ins. Co. of Des Moines, Iowa (Okla.).......- 


§ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 


147(2)—Contract for policy loan held to have been made in Missouri. Mu- 
tues 2208 Ine: Co. v. EAORIRe CU. B.). ccosccncccctecveccvessssvevovstecse 


§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 


150—Insured not bound by clause providing for maintenance of locking de- 
vice on automobile attached to open policy after issuance of certificate. 
—Date on clause attached to policy, rather than order of pasting 
clauses controls. Reiter v. Northwestern International Ins. Co, of Mil- 
waukee. (MO.) 

150—Agreement, for attaching rider is void. Barnett v. Merchants’ Lite Ins. 
Co, of Des Moines, Iowa (Okla.) 

150 Provisions on back of policy not part thereof when not made so by 
anything on the face. Smyly v. Globe & Rutgers Fire Ins, Co.—Globe 


475 
522 


& Rutgers Fire Ins. Co, v. SMYly (GO). .ccccccccccesscccsccccccscscceves SOL 
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§ 161. nies TOGETHER POLICY AND ACCOMPANYING PA- 


(1). In general, 


151(1)—Instruments to be cOnsidered in determining contract stated. Ha- 
seltine v. Farmers’ Mut. Fire Ins. Co. of Billings, Mo. (Mo.)........... 


(2). Application as part of the contract. 


151(2)—Mere reference to application for purpose of describing property not 
an incorporation of entire application. Wilson et al. v. Farmers’ Mut. 
Pw. & lL. Ina Co. of Bates County, MG. (MG). nccccccccccséccecsevessececse 
151(2)—Fraud held a defense although application not attached to policy; 
“such statement.” Spaulding et al. v .Mutual Life Ins. Co. of New York. 
CVFRED. kan descd-anctb hbo thbein dahon ned bch eden enredkersionss Khbke eS henmeehee 
151(2)—Application must be plainly expressed in policy to be part of the 
contract.—Application is not “plainly expressed” in policy unless it is 
“legible.”—Photographic copy of application held not legible enough to 
be part of the policy. Fidelity Mutual Ins. Co. v. Preuser (Ky.) ...... 
151(2)—Application not excluded in construing policy. State ex rel. Missouri 
Gtate 5400 THR Ca. FV. Rie GE GE. GNP iccccccanccccncvccvenwscsvccacecs 


§ 152. —— CONSTRUING STATUTES AND CHARTER, OR RULES OF 
INSURER AS PART OF POLICY. 


152—Where manual of premiums and risks was not filed company held 
not entitled to benefits of its provisions.—Old manual held not available 
to supply place of current manual not filed.—Policy issued held not with- 
in classification on file. Sefton v. London Guarantee & Accident Co., 
TAB, CHO) ccnccvicdcdocsccoccccucceccesegsessndqenescesectastecstine 
152 —Classification manual in force at original issuance of accident pol- 
icy fixes rights of parties. Gillies v. Preferred Acc, Ins. Co. of New 
RO GH Bek cc cccrevndcvacecdictesgeccanes cunkencaseUeeedetaceseiecuns 


§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 


156(1)—Cargo owner’s right to sue on carrier’s policy. a oe 
Chemical Co. v. Chesapeake Lighterage & Towing Co. (U. S.)........ 7 


§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 


§ 163. DESCRIPTION OF PROPERTY. 


168—That automobile owned by plaintiff had different factory number 
from that stated in pOlicy insuring automobile against theft held not to 
preclude recovery on policy.—Instruction 'that plaintiff could not recover 
on automobile policy, after third party had purchased and was in pos- 
session of automobile with same factory number as that described in pol- 
icy properly refused. Moore v. North River Ins. Co. (Kan.)............. 
163 —Definite terms of policy insuring ‘woolen’ goods against burglary 
held not affected by printed subsection relating to loss of “silk goods.” 
Aetna Casualty & Surety Co. of Hartford, Conn., v. Gerber et al. (Md.) 





§ 164.—DESCRIPTION OF TITLE OR INTEREST. 
(2). Property held in trust or on commission, 


164(2)—Policy issued to manufacturer held to cover full value of goods in 
its possession as Bailee, and not merely itg interest therein for work 
done, Brooklyn Clothing Corporation v. People’s Nat. Ins. Co. (New 
York) Same v. Fidelity-Phenix Fire Ins. Co. of New York. (N. Y.) .. 


§ 165. DESCRIPTION OF LOCATION. 


165—Three separate clauses insuring machinery for stated sums, held each 
limited to that in buildings insured by preceding clause.—General 
statement of location of property does not make insurance of specific 
items a blanket insurance. Parker-Russell Mining & Mfg. Co. v. Insur- 
ance Co. of North America (MO0.) ......cccccccccccsccccccccers ° 
165—Where property not at place specified “in * policy when destroyed “insurer, 
paying loss and taking assignment, not entitled to recover. Hartford 
Fire Ins. Co. v. Payne, Director General of Railroads, (Ga.) ........+. ° 


§ 175. COMMENCEMENT OF RISK. 


175—Date agreed on must be taken as date of policy for all purposes. Mu- 
tual Life Ins. Co. of New York v. Hurni Packing Co. (U. S.) .........- 





§ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—One policy may insure several amounts on distinct items. Parker- 
Russell Mining & Mfg. Co. v. Insurance Co, of North America (Mo.).... 

§ 179%. LOANS ON POLICIES. 


179%—Insurer, having informed insured that a forfeiture was under a certain 
loan agreement, cannot in action on policy avail itself of other causes.— 
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Nonpayment of interest on indebtedness to insurer secured by policy 
held not to work a forfeiture. 


VI. Premiums, Dues, and Assessments. 
§ 181. RIGHT OF INSURER TO PREMIUMS, 


181—After breach of executory contract, plaintiff’s recovery limited to dam- 
ages for breach. United States Shipping Board Emergency Fleet Corpo- 
ration v. Sherman & Ellis, Inc. (AlO@,).....cccccccccccssccccccvecececese 


§ 186. PAYMENT OF PREMIUMS. 
186—Court not warranted in striking out answers and rendering summary 
judgment—such motion denied where not plain that no substantial issue 
is to be tried. Peninsular Transp. Co. v. Greater Britain Ins. Co. (N. Y.) 
(2). Time of payment. 


186(2)—Policy provisions as to date of payment of ‘fannual premiums’ not 
inconsistent; “annual”? Rolerson v. Standard Life Ins, Co, (Tex.)...... 


§ 187. NOTES FOR PREMIUM. 
(3). Want or failure of consideration, 


187(3)—Provision against liability during default on premium note held not 
to show failure of consideration.—Vendor liable on indebtedness secured 
on property has insurable interest; consideration for premium notes held 
not to fail on insured’s sale of property insured. American Ins. Co. v. 
Dean (Mo.) 


§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 


188(1)—Agents of reciprocal exchange “real party in interest” in suit for’ 


premiums. United States Shipping Board Emergency Fleet Corporation 
v. Sherman & Ellis, Inc. (Ala.) 
§ 193 AMOUNT OF ASSESSMENT, 
(2). Co-operative life insurance, 


193(2)—Insurer not authorized to levy assessments in excess of rates speci- 
fied in policy. Hartford Life Ins, Co. v. Douds (Ohio) 


§ 198. REFUNDING OR RECOVERY OF PREMIUMS OF ASSESSMENTS 
OR ASSESSMENTS PAID. 


(1). Grounds of recovery in general, 


198(1)—Payments made by insured in excess of rates specified without 
knowledge thereof not voluntary payments, precluding recovery of excess. 
Hartford Life Ins. Co. v. Douds (Ohio) 

198(1)—When permit to deal in liquor denied, premium on required bond 
must be returned, Lattarulo v. National Surety Co. (N. Y.) 


VIL Assignment or Other Transfer of Policy. 

§ 201. STATUTORY RESTRICTIONS ON TRANSFER. 

201—Execution of power of attorney to cOllect policy payable to insured’s 
wife held assignment forbidden by statute and by-laws, Bankers’ Life 
CO, Wi PEE DE GEIR oo oc ee cdiwesccnvcvccccoceesovcctsevescedevs 

§ 208. VALIDITY OF ORAL ASSIGNMENT. 

208—Assignment of policy may be in any form unless restricted by policy. 
Mosaic Templars of America et al. v. Hearon (Ark.).......eeeeeeeeeees 

§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 

214—Policy payable to mortgagee valid under by-law permitting assign- 
ment. Wilson et al. v. Farmers’ Mut. F. & L. Ins. Co. of Boone County, 
Mo, (Mo.) 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

§ 222. —- TRANSFER AS COLLATERAL SECURITY. 


222—Rights of assignee of life policies held not to have lapsed. Guardian 
Life Ins. Co. v. Rosenbaum et al. (U. S.)......ccccccccccccccccccsvcees 


243 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 


228—Guaranty company may provide for cancellation of agent’s indemnity 
contracts by others. Eddy v. United States Fidelity @ Guaranty Co. 
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§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 


229(1)—In action on life insurance policy petition held to state cause of ac- 
tion. Bush et al. v. Missouri State Life Ins Co et al. (Okla.)........-. 
229(1)—Insurer could not cancel policy for nOnpayment of premium after de- 
livery without notice to insured. Bankers’ Reserve Life Co. v. Sommers. 
CBW) nv oceans 6egcdcasd series sien ees cendececcneucecd ee enenns UAGCROuNSET 


§ 234. RATIFICATION OF INVALID CANCELLATION. 


234—Insured need not repudiate attempted forfeiture, after refusal of tender 
of premiums.—Declaration of insured he had no insurance after inef- 
fectual forfeiture by insurer, does not estop claim under policy, New 
York Life Ins. Co. Vv. NOrris (AIR). .ccccccccccccccccccccescccccecccese 


§ 235. EVIDENCE OF CANCELLATION. 


235—Evidence held not to sustain verdict that policy was cancelled by mu- 
tual consent, Miller v. Continental Ins. Co. of New York (Minn.)...... 


§ 238. RIGHTS OF INSURED TO SURRENDER IN GENERAL, 
(1). In general. 


238(1)—Policy provisions for cancellation and return of premium are bind- 
ing in absence of waiver; insured must follow prescribed method of can- 
cellation.—Statement by local agent of amount due on cancellation held 
not waiver, American Ins. Co. v. Dean (MO.) ....cccccccceccececceses 


§ 239. RIGHTS TO SURRENDER LIFE OR ACCIDENT POLICIES, 


239—Right to change beneficiary although not entitling insured to surrender 
and cancel policy directly, held to authorize changing designation of 
beneficiary so as to name estate beneficiary and then cancel policy. Quist 
v. Western & Southern Life Ins, Co. (Mich.)..... ° 


§ 249. ACTIONS FOR RESCISSION. 


249—Statute concerning losses and attorney’s fees held class legislation. 
Fidelity Phenix Fire Ins. Co. v. Purlee (Ind.).....cccecccccccccsccsccees 
249—Evidence held sufficient to support judgment refusing cancellation of 
policy for fraud of applicant.—To secure cancellation of policy for fraud 
or mistake, evidence must be clear and convincing. Security Life Ins. 
Co. v. Stockman (Mo.) ...... ee cccccmccccese eoee 
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1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty or Condition. 
(A) GROUNDS IN GENERAL 


§ 250. STATUTORY PROVISIONS. 
(1). In general. 


250(1)—-Statements, except those fraudulently made, in life insurance appli- 
cation, representations, and not warranties. Russell v. New York Life 
Ins. Co. (Idaho) 


§ 252. REPRESENTATIONS. 
§ 263. IN GENERAL, 


253—To avoid, statement in application must be knowingly untrue, tend to 
mislead and be material. Prahm v. Prudential Ins. Co. (N. J.)......++.- 
253—When false representations will avoid policy. Kerpchak v. John Han- 
cock Mutual Life Ins. Co. (N. J.) 


§ 265. MATERIALITY. 


255—When fact stated or suppressed is material to risk. Kerpchak v. John 
ones Tak Be TR CA GE. ted nccecénsecauscnacs tccéadonestenedtanes 
255—Immaterial application statements in life insurance policy cannot ‘be 
made material to risk by agreement. Russell v. New York Life Ins. 
CD; CED ics bch cece cceviswctcndelienerstecwcer chewed cubssaeneceannean 
255—Rule as to effect of false statements in application on validity of policy 
stated. Grand Lodge, Brotherhood of Railroad Trainmen v, Nolan (Ky.) 








§ 266. —— EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—False answers in life insurance application in good faith not mis- 


leading insurer, will not avoid policy. Russell v. New York Life Ins. 
Co. (Idaho) : 


(2). Knowledge and intent of applicant. 


256(2)—-Good faith in material false statement in application for life in- 
surance immaterial. Loving v. Mutual Life Ins. Co. of New York (Md.) 


(14) 
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256(2)—Where answers on health are mere expressions of opinion, falsity of 
one will not avoid unless in bad faith. Prahm v. Prudential Ins. Co. 
(N, J.) 

266(2)—False representation, if fraudulent, is warranty, avoiding policy.— 
Remedy of insurer for false representation. Charlton vV, Metropolitan 
Life Ins. Co. 


§ 267. CONCEALMENT. 
§ 261. EFFECT. 


261—Applicant for marine insurance must make full disclosure. Clinchfield 
Fuel Co. v, Aftna Ins. Co, (8. C.) 


§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—Fraud in application rendered contract Voidable on discovery. Spauld- 
ing et al. v .Mutual Life Ins. Co. of New York (Wash.) 

262—Under contract defense of fraud held proper. Spaulding et al. v, Mu- 
tual Life Ins. Co, of New York (Wash.) 


§ 263. WARRANTIES. 
§ 266. WARRANTIES AS PART OF CONTRACT. 


266—Statements in application material to risk ordinarily held warranties. 
Spaulding et al. v. Mutual Life Ins. Co. of New York (Wash.)..........+ 


§ 283. INCUMBRANCES. 
(1). In general. 


283(1)—Breach of warranty as to incumbrance did not avoid policy when not 
so provided therein. Smyly v. Globe & Rutgers Fire Ins. Co.—Globe & 
Rutgers Fire Ins. Co. v. Smyly (Ga.) 


(C) MATTERS RELATING TO PERSON INSURED. 
§ 292. MEDICAL ATTENDANCE. 


292—-Material false statement as to medical treatment bars recovery. 
ing v. Mutual Life Ins. Co. of New York (Md.) 

292—-Attendance of patient by physician at his office held to constitute 
“medical attendance.”—Misrepresentation as to having consulted or hav- 
ing been attended by physician precludes recovery.—False representation 
that insured had not received medical treatment within year preceding 
application for reinstatement held to preclude recovery on policy. 
nard v. Supreme Council of Royal Arcanum (N. Y.) 

292—False statement that applicant had not consulted or been treated by 
physician will avoid life policy.—False representation that applicant had 
never had a doctor held to invalidate life policy. Kerpchak v. John 
Hancock Mut. Life Ins. Co. (N. J.) 


§ 297. HABITS. 
297—Answers to questions in an application as to use of liquor held repre- 
sentations unless fraudulently made.—Misrepresentations false but not 


fraudulent void policy only if they contributed to risk. Valesi v. Mutual 
Se es, ee: MO od ccecndubwesrwceceedune dakwesesceedes - 162 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cov. 
enant, or Condition Subsequent. 

(A) GROUNDS IN GENERAL, 

§ 306. CONDITIONS SUBSEQUENT. 

§ 307. CONDITIONS IN GENERAL. 


307—Substantial performance of contract sufficient for recovery. Ohio Farm- 
ers’ Ins. Co. v. Cochran (Ohio) 


§ 309. EFFECT OF BREACH. 

309—When breach of condition avoids whole policy stated. 
Providence-Washington Ins. Co, (Tex.) 

309—Breach of warranty statute applies only to warranties whose breach 


might cause loss, not to inventory requirement. Driggers v. Phila. Un- 
der. Agency, etc. (Tex.) 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 


311(1)Lack of co-operation by assured under liability policy held a defense 
to suit “under the terms of the policy” by injured person on assured’s 
insolvency.—Lack of c0-operation by assured liability policy held not a 
defense to suit “under the terms of the policy’ by injured person, on 
insured’s insolvency. Roth v. National Automobile Mut. Casualty Co. 
(N. Y.) 
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(3). Mortgagees and their assignees. 


311(3)—Failure to make proof of loss held not to preclude mortgagee from 
recovering under mortgage clause.—Separate mortgage clause an inde- 
pendent contract fixing the status of insurer and mortgagee as to each 
other. Oregon Mortgage Co., Limited, v. Hartford Fire Ins. Co, (Wash.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED, 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Statements as to unconditional ownership etc., a misrepresentation 
and not a warranty. Hoffman et al. v. Mutual Fire Ins. Co. of Read- 
ing, Pa. 
(2). What constitutes change of title or interest in general. 
328(2)—Mortgage clause of fire policy held not to require mortgagee to no- 
tify insurer of purchase at foreclosure during period of redemption, 
Oregon Mortgage Co., Limited, v. Hartford Fire Ins. Co. (Wash.)......- 
§ 332%. 
332%—Employer’s agreement, part of policy, against employment of persons 
under legal age, held warranty. Gise v. Fidelity & Cas. Co. (Cal.).... 
§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general, 
333(1)—Policy on automobile not in public service when destroyed was not 
forfeited because automobile had been in public service. Graham v. 
Standard Fire Ins. Co, (S. C.) 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 


334(1)—Forfeiture for breach of promissory warranty to carry extinguisher 
on automobile. Union Marine Ins. Co. v. High (Ark.). 

334(1)—Breach of condition requiring installation of fire extinguishers held 
not to preclude recovery on policy in absence of showing that breach 
contributed to policy. Texas State Mut. Fire Ins. Co. of Richbourg. 


(2). Employment of watchman. 
334(2)—Evidence held to show reasonable compliance with watchman 
clause; failure of strict compliance does not preclude recovery unless 
occasioning loss. Sweaney & Smith Co. v. St. Paul F. & M. Ins, Co. (Ida.) 47 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(3). Keeping books of account. 
335(3)—Breach of warranty statute applies only to warranties whose breach 
might cause loss, not to inventory requirement. Driggers v. Phila, Un- 
der. Agency, etc. (Tex.) 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 


336(1)—Warranty against concurrent insurance not within purview of anti- 
technicality statute. Boatner v. Providence-Washington Ins. Co. (Tex.) 
336(1)—Additional insurance clause in fire policy valid to avoid policy as to 
insured. Boatner et al. v. Home Ins. Co. (Tex.) 
(2). Knowledge and consent of insured. 


336(2)—Under provision permitting additional insurance on approval of di- 
rectors, taking out additional insurance, without such approval, does not 
forfeit policy. Wilson et al. v. Farmers’ Mut. F. & L. Ins. Co. of Bates 
County, Mo. hb 


(7). Entire or severable contracts. 
336(7)—Insurance policy on stock and fixtures void because of overinsurance 
as to the stock; void also as to the fixtures. Boatner v. Providence- 
Washington Ins. Co. (Tex.) 
(C) MATTERS RELATING TO PERSON INSURED, 
§ 839. CHANGE OF OCCUPATION. 
339—Failure to notify accident insurer of change of occupation is not breach 
of warranty. Gillies v. Preferred Acc, Ins. Co. of New York (N. Y.) 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 


349(1) Policy contract as to date of payment of annual premiums controls. 
Rolerson v. Standard Life Ins Co. (Tex.) 


(16) 
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349(1)—Time of payment in life policy of essence eA contract, Southland Life 
Ins. Co. v. Hopkins (Tex.) 


§ 356. EXTENSION OF TIME FOR PAYMENT. 
§$ 3657. IN GENERAL. 
357—Insured not entitled to period of grace upon maturity of note given for 


deferred premiums.—Agreement for extension of payment of premiums 
held binding on both parties. Southland Life Ins. Co. v. Hopking (Tex.) 


§ 369. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 


§ 360 ——- IN GENERAL. 

(1). In general. 
360(1)—Refusal of tendered premiums excuses future tender.—Refused ten- 
der of premium need not be kept good.—Refusa! of tender of premium 


with promise to take matter up with head office, held unconditional. 
New York Life Ins. Co. v. Norris (Ala.) 


§ 361. TO AGENT OR BROKER. 
361—General agent did not have apparent authority to accept jewelry or 


other property in payment Of premium. Bankers’ Reserve Life Co. v. 
Sommers, (Tex.) 


§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 3656. —— REINSTATEMENT. 
(1). In general. 


366(1)—Premium paid after lapse held to extend insurance a month from 
payment. Fallis et al. v. Massachusetts Bonding & Ins. Co. (Mo.) 


§ 366. —— ELECTION BETWEEN RIGHTS. 


366—Life policy may stipulate for method for automatic election after de- 
fault different from that described in standard policy.—Beneficiary held 
entitled to extended insurance for limited term under provisions of pol- 
icy, notwithstanding provisions of standard policy.—Statute prohibit- 
ing issuance of policy providing for settlement at maturity at less than 
face value, not applicable to optional] settlements on surrender after 
premium default. Landis v. Metropolitan Life Ins. Co. (Ohio) 

866—Irisured will not forfeit his insurance or right to exercise specified op- 
tions on performance within a reasonable time after his mental capa- 
city is reastored.—Beneficiary, not knowing of policy’s existence until 
after death of insane insured, held entitled to obtain benefits of option, 
where acting within reasonable time after acquiring knowledge.—Where 
policy does not fix limit for exercise of option, a reasonable time is suf- 
ficient. Marti v. Midwest Life Ins. Co. (Neb.) 


§ 367. ——- INSURANCE FOR LIMITED TERM OR AMOUNT. 
(2). Amount awailable to purchase extended insurance, 
367(2)—State statute as to temporary insurance comtrols any contradictory 
agreement made within the state. Mutual Life Ins. Co, of New York v. 
Liebing (U. 8.) ceecee coecccccce 
(3). Period for which insurance will be extended. 


367(3)—Policy held not to grant three-fourths extension for payment of 
three-fourths of annual premium, Union Cent. Life Ins. Co. v. Jack- 
gon (Ky.) 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 

§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—Insurer held estopped through correspondence with insured’s agent. Lee 
Blakemore, Inc., et al., v. Lewelling et al. (U. 8.) 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Formal conditions may be waived. Hoffman et al. v. Mutual Fire Ins. 
Co, of Reading, Pa. (Pa.) 

372—Provision annulling policy for assignment can be waived by insurer; 
provision annulling policy waived by enforcing premium notes, Ameri- 
can Ins. Co. v. Dean (Mo.) 

§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

§ 3875. —— IN GENERAL. 

(1). In general. , 


376(1)—General agent not authorized to waive payment of premium 
money. Bankers’ Reserve Life Co, v. Sommers (Tex.) 


(17) 
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§ 376 —— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Requirement that transfer of insurance be indorsed on Original pol- 
icy held waived. First Nat. Bank of Mildred v. Home Ins. Co. (Pa.) 
376(1)—Agents having power to issue policies may waive policy stipulation. 
Ward v. Concordia Fire Ins. Co. of Milwaukee (M0O.).........eeeeeeeeees 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general, 
378(1)—Provision that policy should be void if insured’s interest was other 


than that of fee-simple owner, waived. Ward -v. Concordia Fire Ins. Co. 
of Milwaukee (Mo.) 


(3). Nature of agency and authority of agent. 


378(3)—Insurer held estopped from setting up as defense matter known to 
general agent. Hoffman et al. v. Mutual Fire Ins, Co. of Reading, Pa. 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT 
OR UNDER HIS DIRECTION. 


(1). In general. 
379(1)—Where insurer placed matters in policy as warranties they are 
waived as such. Northwestern Nat. Ins. Co. v. Chambers (Ariz.)....... 
(5). Good faith of insured. 


379(5)—Insured relieved of duty’ to read policy on presumption it accords 
with application. Northwestern Nat. Ins. Co. v. Chambers (Ariz.)...... 

379(6)—Insurer not estopped to rely on false statement in application though 
written in by agent. Eagle, Star & British Dominions Ing, Co., Lt, v. 
Main (Md.) 


(7). Agency for insurer or insured. 


379(7)—Statute to make knowledge of medical examiner chargeable to in- 


= is declaratory of common law. New York Life Ins. Co. v. Smith 
(Miss.) 


§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 


380—Insurer not estopped because of agent’s knowing of and joining in fraud 
of insured. Loving v. Mutual Life Ins. Co. of New York (Md.)... 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 


§ 386. —— WAIVER OF PROVISIONS OF POLICY AS TO MODE 
WAIVER. 
386—Clause requiring waiver of provision or conditioin of fire policy to be in 


writing could be waived by insurer by parol. First Nat. Bank of Mild- 
red v. Home Ins, Co. . ° 


§ 388. IMPLIED WAIVER IN GENERAL, 
(1). In general. 


388(1)—Insurer recognizing contract after cause of forfeiture waives such 
cause. North British & Mercantile Ins. Co. v. Lucky ee Oil & Gas 
Co. (Okla.) 

388(1)—Waiver of policy conditions need not be express. * Hoffman et al. 
v. Mutual Fire Ins. Co. of Reading, Pa. (Pa.) 


(2) Statements of Officers and agents. 


388(2)—-Where insured’s agent requested insurer’s agent to indorse on policy 
the making of contract of sale and insurer’s agent stated it would not 
be necessary, insurer waived forfeiture. North British & Mercantile Ins. 
Co, v. Lucky Strike Oil & Gas Co. (Okla.) 


(3). Acts and conduct of insurer or agents in general. 
388(3)—Insurer held not to have waived payment of premium note at ma- 
turity. Southland Life Ins. Co. v. Hopkins (Tex.) 
(5). Guaranty and indemnity insurance. 


388(5)—Insurer not estopped to deny liability for expenses of employer in 
workmen’s compensation proceeding. Gise v. Fidelity & Cas. Co. (Cal.) 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RE- 
CIND POLICY. 


390—Delay in tendering return of premiums held not a waiver of defense of 
fraud. Spaulding et al. v. Mutual Life Ins. Co. of New York (Wash.).. 

390—Failure to cancel does not waive breach. Fore v. United States Fire 
Ins. Co. (Miss.) a 
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§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 


389(1)—Insurer cannot defeat recOVery by proving facts known when issu- 
ing policy. Mull v. U. 8, Fidelity & Guar. Co. 


(6). Knowledge of intent to violate cOnditions. 


389(6)—Insuring with knowledge that goods insured will later be removed 
held not waiver of location condition. May v. Standard Fire Ins, Co, et 
al. (Mich.) 


§ 390. FarLure To AsseRT FORFEITURE OR TO CANCEL oR RESCIND 


Pouicy. 


390—Provision in fire insurance pOlicy, inserted for sole benefit of insurer, 
waived unless exercised. Lee Blakemore, Inc., et al. v. Lewelling et al. 
(U, 8.) 

390—Retention of unearned premium held to waive right to forfeit policy. 
Dyer v. American Ins. Co. of Newark, N. J. 


§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR 
ASSESSMENTS. 
(1). In general. 

392(1)—Insurer knowing facts and receiving payments estopped to declare 
forfeiture. Mull v. U. 8S. Fidelity & Guar. Co. (Ida.) 

392(1)—Condition as to prior insurance held waived by acceptance of pre- 
miums with knowledge thereof. National Life & Accident Ins, Co. v. 
Jackson, (Ala.) 


(10). Retention and enforcement of note 
392(10)—Provision annulling policy for assignment can be waived by insurer; 
provision annulling policy waived by enforcing premium notes. Ameri- 
can Ins. Co. v. Dean (MO.) 


§ 393. CONSENT TO ASSIGNMENT OF POLICY. 


393—Insurer held estopped to deny liability under fire insurance policy.— 
Assignment of policy ‘by original insured with consent of insurer enforce- 
able as new contract.—Valid insurance contract may be made by parol, 
followed by subsequent writings expressing them. Lee Blakemore, Inc., 
et al., v. Lewelling et al. (U. 8.) 


§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 


397—Agent’s request that mortgagee and insured meet him to adjust loss 
is waiver of forfeiture.—No waiver of forfeiture arising from execution 
of mortgages without insurer’s knowledge. Smeesters v. New Denmark 
Mut. Home Fire Ins. Co. (Wis.) 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


400—Death within time specified in an incontestable clause does not fix right 
to cOntest.—Right to contest within two years may be waived.—Afirma- 
te action necessary under incontestable clause.—Letter refusing to pay 
held sufficient contest within incontestable clause.—Provisions as to de- 
livery while in good health, etc., did not make date of delivery ‘date of 
issue” within incontestable clause. Mutual Life Ins, Co. of New York 
v. Hurni Packing Co, (U. 8.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 


§ 403 PERILS OF THE SEA. 


403—Insurance against ‘‘perils of the sea” held to include loss caused by 
winds and waves. Clinchfield Fuel Co, v, Aitna Ins, Co. (S. C.).......06. 


§ 415. UNSEAWORTHINESS OF VESSEL, 

415—Provision of marine insurance policy held to bar issue of seaworthiness 
of vessel] without showing misrepresentation by insured.—Effect of stipu- 
lation as to seaworthiness stated. Clinchfield Fuel Co, v. Attna Ins. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 421. FIRE, 

421—Where policy provided company not liable for explosions unless fire en- 
sued no recovery for injury to building by concussion from explosion on 
adjacent lot. Eaken v. Liverpool & London & Globe Ins, Co, of New 
York. (Mo.) 


135 
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§ 424. ACCIDENT. 


424—Automobile insurance against collision does not cOver damages from 
overturning without collision——Automobile insurance against collision 
covers damages from upset caused by collision.—Automobile insurance 
against “collision” with vehicles or other objects includes collision with 
embankment. Southern Casualty Co, v .Johnson (Ariz.) 
Exception of glazing damage in plate glass window policy held inap- 
Plicable to break after completion of glazing.—Under exception in plate 
glass window policy, break must have been caused by unworkmanlike 
manner of installing. Carr v. International Indemnity Co. (Calif.)..... ° 


§ 425. THEFT. 


425—Contract to protect automobile dealer against ‘‘Theft, Robbery or Pil- 
ferage’”’ held to protect against swindler. Hill et al. v. North River 
Ins. Co. (Kan.) 


425—Policy indemnifying against ‘theft’ or “pilferage’” held not to cover 
Obtaining title through fraud.—Policy indemnifying against ‘theft’ 
covers larceny by trick. Illinois Automobile Ins. Exchange v. Southern 
Motor Sales Co. (Ala.) 

425—Burglary insurance pOlicy held not to cover loss of assured’s widow, 
who was not a “relative permanently residing with assured,” within the 
meaning of that clause in — Goldstock v. Fidelity & Deposit Com- 
pany of Maryland. (N. Y.) 

425—Automobile theft policy held to cover rectifier ag ‘‘Equipment,.” 
Colony Ins. Co. v. Kolmer (Ind) 

425—Wrongful taking of an automobile without felonious intent is not steal- 
ing. Weir v. Central Nat. Fire Ins. Co, (Iowa) 

425—Contract to protect automobile dealer against ‘theft,’ robbery, or pil- 
ferage held to protect against swindling. Overland-Reno Co. v. Inter- 
national Indemnity Co. (Kan.) 


(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EM- 
PLOYEE. 


430—No liability under bond indemnifying against cashier’s embezzlement, 
where acts were directed or ratified by insured’s directors.—Surety not 
liable for losses from acts of bank cashier directed or ratified by Board 
of Directors, though ultra vires. Citizens’ Guaranty State Bank of Hut- 
chins v. National Surety Co. (Tex.) 

430—Bond indemnifying employer against ‘“‘wrongful abstraction” held to cover 
for bidden use of automobile during which car was stolen; “wrongful’’; 
“abstraction.”—Fidelity bond held not to show that it cOvered only dis- 
honest acts.—When fidelity bond did not limit liability to abstractions 
in violation of rules known to surety, it was immaterial that rule vio- 
lated was unknown. Fidelity & Casualty Co. of New York v. Blount 
Plow Works (Ind.) 


§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROP- 
ERTY. 
434—Insurer held liable for value of automobile destroyed in collision with 
plaintiff’s machine although plaintiff was exceeding speed law. Fire- 
men’s Fund Insurance Co. v. Haley (Migs.) 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF 
LIFE, 


435—Indemnity insurance against liability for injuries while car was being 
driven by minor is enforceable.—Facts held to show girl was not driving 
automobile, within meaning of exception in indemnity policy. 
nell v. New Jersey Fidelity & Plate Glass Ins. Co. (N. Y.) 

435—Compensation insurance held to cover injury to moving picture thea- 
tre employee repairing garage; “Employee.” Associated ne Ine., 
et al. v. Industrial Accident Commission et al. (Cal.)..... . 

435—Liability of insurer against loss held not defeated by operation. of mo- 
tor vehicle while licensed. McMahon v. Pearlman et al. (Mass.) 


§ 437. WRONGFUL ACTS OF INSURED. 


437—Insurer relieved of obligation to defend employer by breach of war- 
ranty not to employee under-age persons. Gise v. Fidelity & Cas, Co. 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 


449—*“‘Accidental death” and “death by accidental means” defined. Ogilvie 
v. 4&tna Life Ins. Co. of Hartford, Conn, (Calif.).....6...0seeeeeseeeecs - 612 
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§ 465. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 

465—Injury by “accidental means” within policy—death from boil infected 
with erysipelas result of disease not within policy. Kimball v. Massa- 
chusetts Acc. Co, (R. I.) ° 

455—Unprovoked murder is ‘“‘death from accidental cause.” National Life & 
Apeeeens Tas, Od. V. TOMES CHO) s vcc ccc cvcescscsecceces ° 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 


466—Disease does not prevent recovery if injury would have resulted anyway. 
Kahn v. Metropolitan Cas. Ins, Co. (Mo.) ...... 


XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE, 

§ 470. ABANDONMENT. 

470—Act of insurer held a constructive acceptance of abandonment of ves- 
sel.—Clauses against abandonment in marine policy no protection against 
insurer’s unauthorized acts. American Merchant Marine Ins. Co. of New 
York v. Liberty Sand & Gravel Co., Inc. (U. S.)....ccecececccnccscccsevce 

§ 4738. VALUE OF SUBJECT-MATTER. 

§ 475. ——- VALUED POLICIES. 


475—Policy admitting full interest enforced for full value. Frank B. Hall & 
Co, v. Jefferson Ins. Co. (U. 8.) : 


§ 479. EFFECT OF OTHER INSURANCE. 


479—Cargo owner held not entitled to recover on shipowner’s policy. Vir- 
ginia-Carolina Chemical Co, v. Chesapeake Lighterage & Towing Co. 
(U.S). eoacene 


§ 480. AMOUNT OF INTEREST OF INSURED. 
480—Recovery defeated to extent insured paid by vessel owner. Frank B. 
Hall & Co. v, Jefferson Ins. Co. (U. S.)..ceeeseeccccceeesveecees eeescece 


§ 487. EXPENDITURES. 
§ 489. UNDER SUE AND LABOR CLAUSE OF POLICY. 


489—Under suing and laboring clause of marine policy, insurer held not lia- 
ble to contribute to expenses. American Merchant Marine Ins. Co. of 
New York v. Liberty Sand & Gravel Co., Inc. (U. S.) 


(B) INSURANCE OF PROPERTY AND TITLE, 

§ 493. TOTAL LOSS. 

493—Receivers entitled to property of insurance company, as against 
State Department having temporary possession. Hertz et al. v. Lion 
Bonding & Surety Co. et al. (U. 8S.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. 

499—Policy covering composition in printing office does not allow full re- 
covery of full cost of old forms. Security Printing Co. v. Hartford Fire 
BR CR WE TRRSERING, COR. TH Devs ccccccccccccccopenccccccccastccneees 

§ 5602. AMOUNT OF DAMAGE TO PROPERTY. 


502—Recovery for partial loss is difference in value before and after fire. 
Security Printing Co. v. Hartford Fire Ins. Co. of Hartford, Conn, (Mo.) 


§ 604. EFFECT OF OTHER INSURANCE. 

504—-Policies of insurance properly held concurrent. Thomas Canning Co. v. 
Canners’ Exch, Subscribers at Warner Inter-Insurance Bureau et al. 
(Mich.) 

§ 5608. DEDUCTIONS AND OFFSETS. 

508—Insured under interinsurance plan held liable for losg in proportion of 
its premium to total premium. Lee Blakemore, Inc., et al., v. Lewelling 
et al. (U. 8S.) 

(C) GUARANTY AND INDEMNITY INSURANCE, 

§ 613. EXPENDITURES. 

513—Liability policy held not to cover expense of bond procured by insured 
to release lien of attachment. Green River Distilling Co. v. Massachu- 
setts Bonding & Ins. Co. (N. Y.) 

(D). LIFE INSURANCE, 

§ 515. AMOUNT PAYABLE ON DEATH. 


615—Provision limiting liability for death while in military service held valid. 
—Provision limiting liability for death while in military service held ap- 
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plicable, though death was caused by pneumonia. Swanson v. Provident 
Life Ins. Co. et al. (Iowa) 

515—Proviso reducing amount, if injury received while doing act pertaining 
to more hazardous Occupatoin, covers isolated and casual acts, where 
occupation is not actually changed. Ogilvie v. Aitna Life Ins, Co. of 
Hartford, Conn. (Calif.) 

515—Insurer held not to have ‘engaged in military service’ within exemption 
clause of policy. Barnett v. Merchants’ Life Ins, Co, of Des Moines, 
Iowa (Okla.) 


(E) ACCIDENT AND HEALTH INSURANCE, 


§ 524. TOTAL DISABILITY. 


5624—Insured entitled to total disability indemnity if unable to perform du- 
ties of occupation. Commonwealth Bonding & Cas. Ins. Co. v. Bryant 
(Tex.) 

524—-Inability to perform duties of position for. more than fifteen minutes at 
a time is “total disability’’ within policy. Aetna Life Ins. Co. v. —o 
lagh. (Ky.) ° 


§ 525—CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF 
PHYSICIAN. 


525—Clause in health policy, ‘‘Necessarily confined to house,’’ construed to 
mean within doors, and not to particular house. Avtna Life Ins, Co. v. 
Willetts (U. 8S.) 


XIV. Notice and Proof of Loss. 


§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR 
DEATH. 


549—Failure to permit autopsy not demanded not defense. Kahn v. Met- 
ropolitan Cas..Ins, Co. 
§ 634. STATUTORY PROVISIONS. 


534—-Statute invalidating stipulations requiring notice of claim within less 
than 90 days held inapplicable to contracts indemnifying against embez- 
zlement by employees. Citizens’ Guaranty State Bank of Hutchins v. 
National Surety Co. (Tex.) 


§ 539. TIME FOR NOTICE AND PROOF. 


(5). Effect of failure or delay. 


539(5)—No recovery on indemnity bond where notice of loss was not given 
within time required. Citizens’ Guaranty State Bank of Hutchins v. Na- 
tional Surety Co. (Tex.) 


§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DE- 
FECTS AND OBJECTIONS, 
§ 555. IN GENERAL. 


555—Requirements which can be waived in action on policy can be waived 
in action om adjustment agreements, Solomon v. Commonwealth Ins. 
Co. (Del.) 


§ 556. ——- POWERS OF OFFICERS OR AGENTS. 


(1). In general, 


556(1)—Provision of policy requiring waiver to be indorsed in policy held 
not to preclude authorized agents or officers from waiving provision as to 
filing of proof of claim by their conduct. Ohio Farmers’ Ins. Co. v. 
Cochran (Ohio) .. 


§ 559. —— DENIAL OF LIABILITY. 
(2). Life and accident insurance. 
559(2)—Insurer by denial of all liability under life policy, waived provision 
aa to proofs of death. Liebel v. Metropolitan Life Ins. Co. (Mo.) ...... 
§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SET- 
TLEMENT. . 


561—Adjuster’s thorough investigation and offer to settle waives proof of 
loss. Sweaney & Smith Co. v. St. Paul F. & M. Ins. Co. (Ida.) 


XV. Adjustment of Loss. 


§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 


565—Adjustment does not have to be in writing or indorsed on policy to be 
binding. Solomon v. Commonwealth Ins. Co. (Del.) . 
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§ 666. EFFECT OF ADJUSTMENT. 
566—Final agreement of adjuster and insured held binding. Solomon v. 
Commonwealth Ins. Co. (Del.) 


§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR 
ARBITRATION. 


567—Provision for Arbitration Commission held to require designation of 
physicians; demand for arbitration held sufficient. Aaberg v. Minn- 
esota Commercial Men’s Ass’n ‘(Minn.) 


§ 568. DEMAND OF APPRAISAL OR ARBITRATION. 


568—Provision for Arbitration Commission held to require designation of 
physicians; demand for arbitration held sufficient. Aaberg v. Minnesota 
Commercial Men’s Ass’n (Minn.) 


§ 569. AGREEMENT FOR APPRAISAL OR ARBITRATION. 


569—Special agreement by parties after the fire as to manner of appraisal 
is valid. Security Printing Co. v. Connecticut Fire Ins. Co. of Hartford, 
Conn. (Mo.) Seeuue 197 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 


574(1)—Appraisal held not to conform to requirement of contract that it 
be by items. Security Printing Co. v. Hartford Fire Ins. Co. of Hart- 


ford, Conn. (Mo.) 
(2). Irregularities in proceedings, 
574(2)—Appraisal of damages not submission to arbitration requiring ap- 
praisers to be sworn. Williams v. Hamilton Fire Ins. Co. (N. Y.) .... 345 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Appraiser not allowed to impeach own decision. Williams v. Hami- 
lton Fire Ins. Co. (N. Y.) 
(5). Effect of award in general. 


574(5)—Award of appraisers binding, in absence of fraud.—Nonwaiver agree- 
ment held not to prevent appraisal of amount of loss from being con- 
clusive. Williams v. Hamilton Fire Ins. Co. (N. Y.) 


§ 5675. FAILURE OF APPRAISAL OR ARBITRATION, 


675—After failure of appraisal through no fault of insured, he can maintain 
action on policy. Security Printing Co. v. Hartford Fire Ins. Co, of 
Hartford, Conn. (Mo.) 


§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(1). In general. 


676(1)—Insured cannot recover on fire policy until appraisal made; insurer 
may waive right to appraisal. Rott v. Westchester Fire Ins. Co. (Mich.) 189 


XVI. Right to Proceeds. 
§ 680—POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST 
INSURED. 
(2). Property subject to mortgage or other lien. 
680(2)—Insurer, paying insurance to mortgagor with knowledge of mort- 
gage, but not of its provisions, liable to mortgagee. Gibbes Machinery 
Co. v. Niagara Fire Ing. Co, (B. C.)..ccccssccvcccccsecccces ° 
§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROP- 
ERTY INSURED. 


582—Destruction of lumber held to relieve ‘buyer from obligation to resell 
and pay seller part of net profits. Donlan et al. v. Turner, Dennis & 


Lowry Lumber Co. (U. 8.) 
$ 684. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 


(3). Policy payable to wife. 


585(3)—Person named as beneficiary entitled to recover as such, though not 
insured‘s ‘‘wife,”” as described in policy. Doney v. Equitable Life As- 
sur. Soc. of the United States (N. J.) 


§ 586. VESTED INTEREST OF BENEFICIARY, 


686—Interest of beneficiary not vested. White v. White (N. Y.)............ 32 
586—-Where insured reserved right to change beneficiary the latter had no 
vested interest.—No distinction between ordinary life policies in which 
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insured reserves right to change beneficiary and fraternal policies, gov- 
erned by by-laws etc.—Beneficiary paying premiums had no greater right 
under policy giving right to change beneficiary than if insured had paid 
them. Quist v. Western & Southern Life Ins. Co. (Mich.) 

586—Beneficiary, under policies giving insured right to borrow money,take 
cash surrender value, or change beneficiary, has no vested interest in the 
policies. Wagner v. Thierot. (N. Y.) 

586—Beneficiary designated by regular life policy has vested right. 
Vv. Mutual Aid Union, et al. (Mo.) 

586—Beneficiary has no vested rights, and cannot transfer rights when right 
to change reserved. Dorsett v. Thomas, State Bank Examiner et * 


§ 687. CHANGE OF BENEFICIARY. 


587—Wife did not have vested interest in policy on husband’s life, with right 
in him to change beneficiary and  eceive cash surrender value. Ecker 
v. Myer (N. Y.) 

587—Death of insured before indorsement of change on beneficiary did not 
invalidate change—such neglect not available by beneficiary to nullify 
redesignation Of new beneficiary. White v. White (N. Y.)...........6- 

587—Under power reserved to change beneficiary company and insured could 
effect change without producing policy.—Abrogated beneficiary loses in- 
terest under policy when insured has made a change of beneficiary and 
company has assented, Quist v. Western & Southern Life Ins. Co. 
(Mich.) 

587—Compliance with provisions regarding change of beneficiary usually 
necessary for substitution.—Insured’s assignee secured only insured’s in- 
terest; assignment not operative to change beneficiary.—Party prevent- 
ing compliance with provision for substitution of beneficiary not entitled 
to be substituted. Schoenholz v. New York Life Ins. Co, et al. (N. Y.) 


§ 589. DEATH OF BENEFICIARY, 

589—Provision as to “death of beneficiary” held to apply when corporate 
beneficiary went out of existence.—Upon termination of beneficiary’s cor- 
porate existence, successor held unable to acquire rights without con- 
sent of insurer and insured.—Bank succeeding one named as beneficiary 
held not to be such as as named bank’s “legal representative.” Dor- 
sett v. Thomas, State Bank Examiner, et al. 


§ 590. RIGHTS OF CREDITORS. 


590—Beneficiary advancing premiums as loan entitled to recover, although 
without insurable interest. Young v. Hipple (Pa.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 598. INTEREST ON AMOUNT OF LOSS. 


598—Interest cannot be allowed from death where policy was payable 90 days 
thereafter. Zimmerman v. Southern Surety Co. (Mo.) 

598—Where policy provides that claim be paid within 60 days after proof of 
loss, interest may not be charged against the insurer prior to expiration 
of such time. Firemen’s Fund Ins. Co. v. Haley (Miss.) 


§ 601. RECOVERY OF PAYMENT. 

601—Insurer, required to pay compensation to employee under legal age, in 
breach of warranty, could recover from insured. Gise v, Fidelity & Cas. 
Co. (Cal.) 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


602—In an action on a policy, facts held not to warrant penalties for vexa- 
tious refusals to pay. Widdicombe v. Penn Mut. Life Ins. Co. (Mo.)... 

602—Facts held to show refusal to pay was not willful and without probable 
cause. Zimmerman v. Southern Surety Co. (Mo.) 

602—No error in including penalty and attorney’s fees in judgment for ben- 
eficiary. Guardian Life Ins. Co. v. Dixon (Ark.) 

602—Penalty for vexatious refusal to pay, in view Of circumstantial evi- 
dence of suicide, improper. Meisenbach v. National Life & Accident 
Ins. Co. (Mo.) 

602—Demand for payment not essential to recovery of damages for vexatious 
refusal to pay, where insurer denied all liability. Liebel v. Metropol- 
itan Life Ins. Co. (Mo.) 

602—Insurer not liable for attorney’s fee and penalty for refusal to pay loss 
demanded where amount demanded was in excess of that due. 
Texas Prudential Ins. Co. v. Smallwood et al. (Tex.) 

602—No recovery of attorney’s fees and penalty for failure to pay loss after 
demand where demand is for more than is due. National Life Ins, Co. 
of U. S. A. v. Mouton (Tex.) 

602—Where question in issue had newer been decided, refusal to pay policy 
was not vexatious delay. State ex rel, MissOuri State Life Ins. Co, v. 
Allen et al, (Mo.) 
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602—Company not penalized for litigating question of plaintiff’s interest in 
property insured. Ward v. Concordia Fire Ins. Co, of Milwaukee (Mo.) 


§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 


603—Provision of shipping contract that carrier should have the benefit of 
any insurance held not to void the insurance contract. Adams et al. v. 
Hartford Fire Ins. Co. of Hartford, Conn, (Iowa) 


§ 605. SUBROGATION OF INSURER. 


$ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
(2). Subrogation to rights of mortgagee. 
606(2)—Insurer’s rights to subrogation to mortgagee’s rights not lost by liti- 
gating mortgagee’s claim. Boatner et al. v. Home Ins. Co. (Tex.)... 
606(2)—Insurer not having tendered mortgagee full amount of debts could 
not compel surrender of security as condition precedent to payment of 


loss to mortgagee. Oregon Mortgage Co., Limited, v. Hartford Fire Ins. 
Co. (Wash.) 


(3). Subrogation under marine policies. 


606(3)—Insurer subrogated to insured’s rights under maritime lien. Frank 
B. Hall & Co. v. Jefferson Ins. Co. (U. S.)...... 


XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(3). Submission to appraisal and arbitration. 

612(3)—Statute prohibiting agreement to arbitrate as condition precedent 
to sult does not apply to appraisal of fire loss.—Appraisal held condi- 
tion precedent to suit on fire policy, Security Printing Co, v. Con- 
necticut Fire Ins. Co. of Hartford, Conn. (Mo.) ée 

612(3)—Insured cannot recover on fire policy until appraisal made; in- 
surer may waive right to appraisal. Rott v. Westchester Fire Ins. Co. 
(Mich.) 

612(3)—In action on fire insurance policy, arbitration held not a condition 
precedent. Baker v. Continental Auto Ins. Ass’n (Kan.) 

612(3)—Appraisal held not condition precedent to right of ee 
liams v. Hamilton Fire Ins. Co. (N. Y.) . 

612(3)—Insurer by ignoring the proposal to arbitrate waived right to insist 
On arbitration as a condition precedent to the right to sue. Aaberg vw. 
Minnesota Commercial Men’s Ass’n. (Minn.) 

612(3)—Arbitration stipulation confines assured’s remedy if dissatisfied with 
award to suit in equity, unless insurer acts in bad faith; arbitration 
stipulation precludes suit until after award unless insurer acts in bad 
faith.—Arbitraticn Board’s delay of six months in passing on claim held 
unreasonable, giving insured right to sue without awaiting award. 
Shapiro et al. v. Patrons’ Mut. Fire Ins. Co. of Michigan, Ltd. (Mich.) 


§ 614. DEFENSES. 
§ 615. IN GENERAL. 


615—Insured may piead breach of condition avoiding policy without tender- 
ing unearned premium in absence of provision to contrary. Fore v. 
United States Fire Ins, Co. (Miss.) 


615—Assured not deprived of right to reimbursement. because party having 
claim against him happened also to be a party assured. Union Auto- 
mobile Ins. Co. v. Samelson (Colo.) 

§ 618. VENUE. 


618—Foreign surety corporation may be sued in county were cause of action 
arose, State ex rel. Nichols et al. v. Superior Court in and for Gray’s 
Harbor County et al. (Wash.) 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. ——- TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of provisions. 


622(2)—Statute prohibiting short limitation in life policy inapplicable to 
accident policy. Union Health & Acc. Co. v. Welch (Colo,)..... 


(3). Computation of period of limitations. 


622(3)—Limitation of time in which to sue on insurance policy held not to ap- 
ply to a continuing injury. Schilling v, Travelers’ Ins. Co, (Utah) 
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§ 624. PARTIES. 
(1). Parties plaintiff in general, 


624(1)—Where policy covered total value of property, in which insured had 
merely an interest, insured could not sue for total loss, efther ag real 
party in interest or in representative capacity, Burrows v. Farmers’ 
Alliance Ins. Co. (Kan.) 


eee w enw eeenee 


(7). Defendants in general. 


624(7)—-Member of co-operative insurance association held entitled to pro- 
ceed in single chancery suit to secure decree for aggregate liability of 
subscribers and fix separate liability of each, or proceed against all 
members at law. Thomas Canning Co, v. Canners’ Exch, Subscribers at 
Warner Inter-Insurance Bureau et al. (Mich.)..........eece0- se 


§ 625. PROCESS. 


§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurnce cOmmissioner or other official. 


627(2)—Facts held not to establish immunity of foreign insurance company 
from service of process. Massey S. 8. Co, v. Norske Lloyd Ins. Co., Ltd., 
of Christiana, et al. and five other cases (MiNN.)..........eceecececveees 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 


§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Petition alleging plaintiff's Ownership when fire policy was issued 
and its destruction five days later held sufficient; evidence held suffi- 


cient to carry questions of ownership and value to jury. Baker v. Con- 
tinental Aut» Ins. Ass’n. (Kan.) 


§ 631. —— SETTING FORTH OR ANNEXING POLICY AND ACCOM- 
PANYING DOCUMENT. 


631—Petition held not to admit clause was in policy when issued. Reiter 
v. Northwestern International Ins. Co. of Milwaukee (Mo.) 


§ 634. ——- PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 


634(1)—Complaint alleging policy kept in force by payment of stipulated 
premiums held sufficient. National Casualty Co, v. McCarn (Ala.) ...... 


(3) Conditions as to arbitrations and appraisal. 


634(3)—Allegation of noncompliance with conditions of policy is sufficient. 
Security Printing Co. v. Hartford Fire Ins. Co. of Hartford, Conn. (Mo.) 


§ 635. —— LOSS AND CAUSE THEREOF. 


635—Complaint in action on mercantile safe burglary insurance policy, not 
alleging burglary from safe, held defective. Zimmerman v. Massachu- 
setts Bonding & Ins. Co. (N. Y.)...... e sees 


§ 639. —— ANTICIPATING DEFENSES 

639—Complaint alleging that insured was induced to settle for one-half the 
ascertained loss by false representations that insurer was in financial 
difficulties held to state cause of action. Kautzman v. National Union 
Fire Ins. Co, of Pittsburgh, Pa. (N. D.) ove 


$ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(2), Avoidance and forfeiture. 

640(2)—Statement as to health of applicant for policy held a “warranty,” 
and not a condition precedent; plea not alleging that breach of war- 
ranty increased risk bad. Mutual Life Ins. Co. of New York v. Mandel- 
baum (Ala.) cece rr 

640¢2)—Failure to keep account books held a condition subsequent, which 
must be pleaded. Danerhirsch et al. v. Travelers’ Indemnity Co. (N .Y.) 

640(2)—Allegation that assured knew vessel was in bad condition and did 
not inform assurer held to charge fraud. Clinchfield Fuel Co, v. Aftna 
Ins, Co. (8. C.) eens 


(3). Loss and cause thereof. 
640(3)—Affidavits that insured’s officers under arrest for sinking vessel not 
defense. Peninsular Transp. Co. v. Greater Britain Ins. Co. (N. Y.)... 79 
640(3)—Suicide need not be pleaded ag defense. Kahn v. Metropolitan Cas. 
Ins. Co. (MO,) ° 
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§ 645. ISSUES, PROOFS, AND VARIANCE, 
(3). Evidence admissible under pleadings. 


645(3)—Evidence of fraud cannot be offered under denial. Peninsular 
Transp. Co. v. Greater Britain Ins. Co. (N. Y.) 

645(3)—Defense disability resulted from excessive use of intoxicants must be 
pleaded. Aetna Life Ins. Co. v. McCullagh (Ky.) 

645(3)—-Evidence on issue not averred in affidavit of defense inadmissible.— 
Where defense to policy claimed concealment as to title, plaintiff may 
introduce evidence of estOppel without pleading it. Hoffman et al. v. 
Mutual Fire Ins. Co. of Reading, Pa. (Pa.) 


(5). Variance. 


645(5)—Variance between amounts claimed and amounts named in policies 
would not preclude recovery. National Life & Accident Ins. Co. v. Jack- 
son (Ala.) 

645(5)—Petition alleging plaintiff to be owner of property sufficient to sup- 
port a case based on equitable insurable interest. Ward v. Concordia 
Fire Ins. Co. of Milwaukee (Mo.) 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 


646(1)—Insured’s possession of policy at time of death creates presumption 
that it had been properly delivered to him at the performance of all 
conditions. Bankers’ Reserve Life Co. v. Sommers .(Tex.) 

646(1)—Burden is on beneficiary to prove no note was outstanding at time of 
default. Union Cent. Life Ins. Co. v. Jackson (Ky.) 

646(1)—Insurer defending action on fire policy, on ground that insurance had 
been transferred to other building, has burden of so proving. First Nat. 
Bank of Mildred v. Home Ins. Co. (Pa.) 

646(1)—Policies found among insured’s effects on his death presumed to have 
been delivered, in absence of evidence to contrary.—Rule as to presump- 
tion of payment of premium from acknowledgment in policy stated. Re- 
Memes Late Tak CO. VY. Gules AGRE CUB.) occ sccccsccocccecsveccedecees 

641(1)—Assured must show he had insurable interest in ey destroyed. 
Ward v. Concordia Fire Ins. Co. of Milwaukee (Mo.) 

646(1)—Burden of proof that release by insured was for all loss to be suf- 
fered in the future held to be on the company issuing accident policy. 
Schilling v. Travelers’ Ins. Co. (Utah) 


(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Burden of proving that breach of condition contributed to destruc- 


tion of property held on insurer, Texas State Mut, Fire Ins. Co. v. Rich- 
bourg (Tex.) pane 


(3). Life and accident insurance. 
646(3)—Burden is on insurer to show answers were fraudulent. Valesi v. 
Mutual Life Ine. Co. Of New YOrk (14.)...cccccccccccccevcccccccce cscs 
646(3)—Burden is on insurer to show answers were fraudulent. Valesi v. 
v. Hipple (Pa.) 


(4). Payment of premiums. 


646(4)—Beneficiary has burden of proving payment of premium note, which 
reply admitted was made. Union Cent, Life Ins. Co. v. Jackson (Ky.) 


(6). Risk and cause of loss in general. 

646(6)—Indemnity insurer has burden of proving car was being driven by 
girl under 16. O’Connell v. New — Fidelity & Plate Glass Ins. Co. 
(N, Y.) 

646(6)—Presumption that shooting of. insured was not criminal or wrongful 
held overcome by circumstances. Mar Shee v. Maryland Assur. Corpo- 
ration, Baltimore (Calif.) 

646(6)—Insurer held to have ‘burden of proof on issue of injury from unsea- 
worthiness. American Merchant Marine Ins. Co. of New York v, Lib- 
erty Sand & Gravel Co., Inc. (U. 8S.) 

646(6)—Error to instruct that defendant must prove that disease was proxi- 
mate cause of death, in suit on policy against death by accidental 
means. Ogilvie v. AStna Life Ins. Co, of Hartford, Conn. (Calif.)....... 

646(6)—Insurer held to have burden of showing loss within exception to 
liability. Carr v. International Indemnity Co. (Calif.)...........e..000. 


(1). —— Suicide, 
646(7)—Insurer has burden of proving suicide. Kahn v. Metropolitan Cas. 
Ins. Co. (Mo.) 
646(7)—Verdict for defendant demanded when physical facts, with deduec- 
tions and inferences, Overcome presumption against suicide; evidence 
held to Overcome presumption against suicide. —Presumption against 
suicide in absence of evidence of cause of death or when different causes 
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possible.—Presumption against death by suicide is rebuttal and disap- 
pears when evidence produced or conflicting presumption arises. 
York Life Ins. Co. v. King (Ga.) 

646(7)—Presumption that self-inflicted injury causing death was “accidental. 
Trembley v. Fidelity & Casualty Co. of New York (Mo.) 

646(7)—Self-inflicted death presumed accidental. New York Life Ins, Co, et 
al. v. Watters (Ark.) 

646(7)—Insurer has burden of proving that insured committed suicide. Mott 
v. Sovereign Camp, W. O. W. (APE)... ccccedccccccccccccccccvesccccecues 


(8) Extent of loss and liability of insurer. 
646(8)—Insurer had burden of proving accident occurred in more hazardous 
occupation than that for which insured. Ogilvie v. Aitna Life Ins, Co. 
of Hartford, Conn. (Calif,) 


(10. Arbitration and appraisal. 


646(10)—Agency of adjuster must be proved by party relying on it. Solo- 
mon vs. Commonwealth Ins. Co. 


§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. -—— IN GENERAL. 
(1). In general. 


648(1)—Files in Justice’s Court not admissible in Circuit Court to show vexa- 
tious refusal of insurer to pay policy. Liebel v. Metropolitan Life Ins. 
Co. 


§ 649. INSURABLE INTEREST, 


649—Insured’s will admissible to show parental relation not severed. Young 
v. Hipple (Pa.) 


§ 650. APPLICATION FOR INSURANCE, 


650—Application not admissible unless it is attached to policy. Fidelity 
Mutual Ins. Co. v. Preuser. (Ky.) * 


§ 661 —— POLICY OR THE CONTRACT. 
(1). In general, 
651(1)—Office copy of policy on which transfer of insurance was entered ad- 


missible to prove transfer from one building to another. First Nat. 
Bank of Mildred v. Home Ins. Co. (Pa.) 


654%. PAYMENT OF PREMIUMS, 

6644%—Admission of evidence of payments to bank for Other fund held prop- 
er to show premium payments miscredited by bank.—Letter contain- 
ing reason for claim of lapse held competent. McCall v. Girard _ 
Ins. Co. (Pa.) Corer ecee cre peresecasececcccecocccess 


§ 655. FRAUD OR MISREPRESENTATION. 
(1). Insurance of Property. 
655(1)—Evidence held sufficient to sustain finding that insurer’s refusal to 


pay vexatious. Reiter v. Northwestern International Ins. Co. of Mil- 
waukee (Mv.) . . 


(2). Life and accident insurance. 


655(2)—Questions irrelevant to defense of false material statement in ap- 
plication for life insurance.—Evidence of good reputation of insured 
immaterial where he must have known his statemenitg in application 
were false. Loving v. Mutual Life Ins, Co. of New York (Md.)... 

655(2)—-Where assignee of certificate claimed no interest in proceeds, assign- 
ment may be disregarded. Bankers’ Life Co. v. Miller et al. (Mich.) .. 


§ 659. ——- DEATH OF OR INJURY TO PERSON INSURED, AND CAUSE 
THEREOF. 


(2). Suicide. 


659(2)—Coroner’s proceedings inadmissible to prove suicide. Guardian Life 
Ins. Co. v. Dixon (Ark.) 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

665—Insured may recover for loss of vessel by sinking without showing spe- 
cifically what caused her to sink. Massey §. S. Co. v. Importers’ & Ex- 
porters Ins. Co. of New York (Minn.) 

(1). In general. 

665(1)—Prima facie case made by proving deceased had policy at time of 
death, introducing policy, and proving death—where policy was in 
hands of insurer, proof of insurance and delivery, and death not prima 
facie case. Acuff v. N. Y. Life Ins. Co. (Mo.) 

665(1)—Unidentified paper, stating amount due, held not to show premium 
note had been paid. Union Cent, Life Ins. Co. v. Jackson (Ky.) 
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(2). The contract. 


665(2)—Provision dispensing with proof of interest applies to interest at 
time of loses. Frank B. Hall & Co. v. Jefferson Ins. Co. (U. 8.)......+++ 

665(2)—Evidence held insufficient to establish an enforceable contract for 
insurance. May v. Standard Fire Ins. Co. et al. (Mich.)...... 


(3). Avoidance and forfeiture. 


665(3)—Evidence held to show reasonable compliance with watchman 
clause; failure of strict compliance does not preclude recovery unless 


76 


occasioning loss. Sweaney & Smith Co. v. St. Paul F. & M. Ins. Co. (Ida,) 47 


665(3)—Evidence sustained finding that insured procured additional binting 
insurance. Boatner v. Providence-Washington Ins. Co. (Tex.).........+-. 

665(3)—Evidence held not to show answers with reference to use of in- 
toxicants were fraudulent.—Whether insured had been “intoxicated” is 
question as to which Opinions might differ. Valesi v. Mutual Life Ins. 
CO. OB New YOrk (LB.)..ccsccccsccccccccccccscccsescccccevessccsecescece 

665(3)—Finding of no misrepresentation supported by evidence. North Brit- 
Se Bere. TOR... CU, Vi SUR CATED icc cicccctarecccsecsstoctcavans 

665(3)—Evidence held not to establish false representations, Danerhirsch 
et al. v. Travelers’ Indemnity Co. (N. Y.) 

665(3)—Evidence insufficient to prove failure to install fire extinguishers as 
required by policy cOntributed to loss. Texas State Mut. Fire Ins. Co. 
v. Richbourg (Tex ) 

665(3)—BEvidence held not to show assured had ‘knowledge of unseaworthiness 
of vesse? before issuance of policy. Clinchfield Fuel Co, v, Attna Ins. 
Co, (8. C.) 

665(3)—Evidence held not to show lack of co-operation by assured. 
National Automobile Mut, Casualty Co. (N. Y.) 


(4). Loss and liability of insurer in general. 

665(4)—Evidence held to prove value of goods lost in hands of carrier. Bol- 
ton Worsted Mills Co. v. United British Ins. Co. (N. Y.) 

665(4)—Evidence held insufficient \to show theft. Bachman v. * New Am- 
SterGam Cas. Co. (N. Vid. vcccccccccccccccvccvccccscccccoscsccccsssseves 

665(4)—Proof of loss makes prima facie case. oes B. Hall & Co, v. 
Jefferson Ins. Co. (U. 8S.) 

666(4)—In action on burglary policy, evidence held to sustain verdict as to 
logs. Halperin Bros, & Davis Co. v. Fidelity & Casualty Co. of New 
York (Mich.) 

665(4)—Evidence warranted jury’s conclusion of fraudulent claim of loss. 
Kaiser v. Insurance Co, of North America (Pa.) 

666 (4)—Questions of criminal guilt arising in actions on theft insurance policy 
determined by a preponderance of the evidence.—Evidence held to make 
prima facie showing that a car was stolen. Weir v. Central Nat. Fire 
Ins. Co. (lowa) 


(5). Life and accident insurance, 


665(5)—Evidence held not to show insured engaged in unlawful act when 
killed. Hamblet v. Mutual Union Ins. Co. (Wash.) 

666(5)—Plea of guilty by killer is not conclusive against beneficiary that kill- 
ing was intentional. Zimmerman v. Southern Surety Co. (Mo.)........+++ 

665(6)—In action on accident policy, evidence held to prove disability due 
to a cerebral hemorrhage for which defendant was not liable. Dobbs et 
al. v. Order of United Commercial Travelers of America (Tex.)....... 

665(6)—Evidence held to warrant finding accidental injury leaving visible 
marks as cause of death—evidence held to warrant finding against sui- 
cide. Kahn v. Metropolitan Cas. Ins. Co. (MO0.)..... cece ee cece cence ceee 


(6). Suicide. 


665(6)—Circumstantial evidence establishing suicide must exclude reasonable 
hypothesis of accident or act of another.—Circumstantial evidence held 
not to show fall from hotel window was suicidal. Valesi v. Mutual Life 
Ins, Co. of New Yofk (La.) 

665(6)—Verdict for defendant demanded when physical facts, with deduc- 
tions and inferences, overcome presumption against suicide; evidence 
held to overcome presumption against suicide.—Death by accident can- 
not be established by conjecture or presumption if there is any evidence. 
New York Life Ins. Co. v. King (Ga.) 

665(6)—Evidence held to support verdict against suicide, 
co. v, Dixon (Ark.)... 

665(6)—Facts and circumsta ances must point to suicide to exclusion of every 
other reasonable hypothesis.—Evidence held to establish defense of sui- 
cide. Kohlman v. New York Life Ins. Co. (La.) 

665(6)—Evidence held sufficient to sustain finding that insured was insane 
at time of shooting self. Trembly v. Fidelity & Casualty Co. of New 
York (Mo.) 


(8). Estoppel or waiver. 


665(8)—Evidence held insufficient to show agent’s knowledge of mortgages. 
Smeesters v. New Denmark Mut. Home Fire Ins. Co. (Wis.)..... ecccees 
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665(8)—Evidence held not to show waiver of payment of first premium. 
Swetland v. New World Life Ins. Co. (Ida.) eens 


§ 668. QUESTIONS FOR JURY. 
(1). In general. 


668(1)—Petition alleging plaintiff’s ownership when fire policy was issued 
and its destruction five days later held sufficient; evidence held sufficient 
to carry questions of ownership and value to jury. Baker v. ee 
ental Auto Ins. Ass’n. (Kan.) 

668(1)—Question of vexatious refusal to pay held for jury. 
politan Life Ins. Co. (Mo.) 

668(1)—Question of vexatious refusal to pay is for the jury where such re- 
fusal is inferable. Trembley v. Fidelity & Casualty Co. of New York 
(Mo.) 

668(1)—Seaworthiness of vessel and whether loss of cargo due to perils of the 
sea held for the jury. Clinchfield Fuel Co. v, Avtna Ins. Co. (S. C.)...... 


(3). The contract in general, 


668(3)—Verdict held properly directed for defendant insurance company ¢a 
the ground that there was no contract of insurance. Eckert v. Joice et 
al. (Minn.) 

668(3)—-Whether there had been an agreement for immediate transfer of 
insurance from one building to another held for the jury. First Nat. 
Bank of Mildred v. Home Ins, Co. (Pa.) 

668(3)—-Whether there was a delivery and acceptance of policy held for 
jury. Reliance Life Ins. Co. v, Gulley’s Adm’x (Va.) 


(4). Avoidance and forfeiture. 
(6). Fraud or misrepresentation in general. 
668(6)—Truth or wilful untruth of answer held for jury—ambiguity in ques- 
tions in application resolved against insurer—court cannot direct verdict 


for insurer unless no rational theory for jury to find truth of insured’s 
answer. Prahm v. Prudential Ins. Co. (N. J.) 


(7). Health, condition or habits of insured. 
668(7)—Verdict properly directed on conclusive uncontradicted eviderce. 
Loving v. Mutual Life Ins. Co. of New York (Md.) 
668(7)—Evidence of absence of physician’s consultations held not sufficient 
to go ta jury. Saad v. New York Life Ins. Co. (N. Y.).... 


(8). Payment of premiums, 


668(8)—Question of seasonable payment of life insurance premium held for 
jury. National Casualty Co. v. McCarn (Ala.) 


(10). Loss and liability of insurer in general. 


668(10)—Refusal to direct verdict held warranted. Weir v. Central Nat. Fire 
Ins, Co. (lowa) 


(11). Life or accident insurance, 


668(11)—Evidence held to raise fact issue whether killing of insured by in- 
toxicated man was unintentional. Zimmerman v. Southern Surety Co. 


(Mo.) 

668(11)—Evidence held to take to the jury whether accident totally disabled 
insured for period in suit. Aetna Life Ins. Co. v. McCullagh (Ky.) . 

668(11)—Directed verdict, where avidence conflicted, error. Quinn v. New 
York Life Ins. Co. (Mich.) * 

668(11)—Evidence of death by septic poisoning held sufficient to go to the 
jury. Dunwoody v. Royal Indemnity Co. (Mich.) 


(12). Suicide, 
668(12)—-Whether insured committed suicide held for the jury. Trembley 
v. Fidelity & Casualty Co. of New York (Mo.) 
668(12)—Refusal to instruct directed verdict for insurers on defense of suicide 
held error. New York Life Ins. Co, et al. v. Watters (Ark.) 
668(12)—Evidence held to show as matter of law that insured committed 
suicide. Mott v. Sovereign Camp, W. O. W. (Ark.) 


(13.) Amount or extent of loss. 


668(13)—Fracture of leg resulting in permanent inability to work much held 
to make question of total disability of tenant farmer one for jury. Berry 
v. United Life & Accident Ins. Co. 


(14). Notice, proof, and adjustment of loss. 


668(14)—Insurer’s evidence held not to have raised issue as to substantial 
compliance with contract as to report of injury. Morton v. American Nat. 
Ins. Co, 
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(15). Estoppel or waiver. 


668(15)—-Whether insurer waived right to appraisal of loss by arbitration, 
held for jury.—Whether insurer waived requirement as to proof of loss 
held for jury. Rott v. Westchester Fire Ins. Co. (Mich.) 

668(15)—Evidence of knowledge of agents that insured automobile was 
mortgaged and used in public service sufficient to go to jury. Graham 
v. Standard Fire Ins. Co, (S. C.) 

668(15)—-Whether insurer waived right to appraisal of loss by arbitration, 
within specified period held for jury; burden of praving waiver of re- 
quirement as to filing of proof of claim on insured. Ohio Farmers’ Ins. 
Co, v. Cochran (Ohio) 

668(15)—Question of waiver of formal steps for reinstatement of policy held 
for the jury. Hightower v. Metropolitan Life Ins. Co. ) 


§ 669. INSTRUCTIONS. 
(2). The contract, 


669(2)—Instruction as to acceptance of policy being inferred from insured’s 
retention thereof held misleading.—Instruction as to presumption of de- 
livery of policies from insured’s possession at death held error, on evi- 
dence of conditional delivery. Reliance Life Ins. Co. v. Gulley’s Adm’x. 


(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—Charge considered as a whole; judgment not reversed though in- 
struction may have misled jury where instruction fairly and correctly 
stated the law; instruction on waiver of requirement as to filing of 
proof of claim held not misleading. Ohio Farmers’ Ins. Co. v. Cochran 
(Ohio) 
669(9)—Instructions omitting issue as to plaintiff’s equitable interest reversi- 
ble. Ward v. Concordia Fire Ins. Co. of Milwaukee (MO.) 


(10). Loss of property or indemnity and cause thereof. 


669(10)—Instruction held to require a finding that death was accidental. 
Meisenbach v. National Life & Accident Ins. Co. (Mo.) 

669(10)—Instruction that accident insurer would not be liable though injury 
different from one intended by person assaulting insured properly re- 
fused.—Instruction that fighting was calculated to produce injury, etc., 
heid not properly adjusted to any issue, Travelers’ Protective Ass’n of 
America wv. Clarke (Ga.) 

669(10)—Instruction improper, under policy against death ‘by accidental 
means, which failed to distinguish accidental result to insured and means 
producing result.—Defendant insurer entitled, under policy against death 
by accidental means, to instruction on ordinary incidents of plowing, 
whereby deceased met accident.—Instructions as to disease being proxi- 
mate cause of death, in action on policy insuring against death by acci- 
dental means, held error. Ogilvie v. Aetna Life Ins. Co. of Hartford, 
Conn. (Calif.) 


§ 672. JUDGMENT. 


672—Where contract made with and loss immaterial whether interinsurance 
body suable or not, payable by attorney in fact for interinsurers.—De- 
cree not invalid because not adjudging specific amount of proportionate 
share that each underwriter in interinsurance liable to pay. Lee Blake- 
more, Inc., et al., v. Lewelling et al. (U. S.) 


§ 674. APPEAL AND ERROR. 


674—Claim for appeal must be within 30 days from entry of final decree— 
on appeal, court will review only matters involved in such decree. Kim- 
ball v. Massachusetts Acc. Co, (R, I.) 


§ 675. COSTS AND ATTORNEY’S FEES. 


675—Allowance of attorney’s fees is part of “recovery” against insurance 
company. Vaughan v. Humphreys (Ark.) 


XIX. Reinsurance. 
§ 677. THE CONTRACT IN GENERAL. 
$ 678. REQUISITES AND VALIDITY. 


678—Acts held to show acceptance of re-insurance contract. National Surety 
Co. v. Equitable Surety Co. (Mo.) 


§ 680. PREMIUMS. 


680—Reinsurer held not liable for unearned reinsurance premiums. Central 
Nat. Fire Ins. Co. v. Omaha Liberty Fire Ins. Co. (Iowa) 


§ 681. CANCELLATION OR SURRENDER. 


681—Cancellation of reinsurance certificates held not to cover all certificates. 
Centra) Nat. Fire Ins. Co. v. Omaha Liberty Fire Ins. Co. (Iowa) 


(31) 
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XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS, 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—Foreign fraternal associations entitled to same exemptons as domestic. 
State ex rel. Nat. Council Kts. & Ladies of Security v. Trimble (Mo.).. 

688—Statute relating to benefit insurance held prospective and not applying 


to policies issued prior thereto, Phillips et al. v. Mosaic Templars of 
America. (Ark.) oe 


§ 689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 

689—Statute providing attorney’s fees as costs in action against society not 
retrospective—statute requiring notice of change of assessment held not 
repealed. Sharpe v. Grand Lodge, A. O. U. W. (Neb.) 

689—Where plaintiff prevailed in suit on benefit certificate, a reasonable at- 
torney fee being part of the remedy only may be taxed as costs. Sharpe 
v. Grand Lodge A. O. U. W. of Nebraska (Neb.) 


§ 693. CONSTITUTIONS AND BY-LAWS. 


693—Filing of amended by-laws is not prerequisite to its taking effect. Sov- 
ereign Camp, W. O. W. v. Barnes (Ark.) 


§ 695. OFFICERS AND AGENTS. 


695—General rules of agency apply to fraternal beneficial associations. Cal- 
houn et al. v. The Maccabees (Tex.) oe 


§ €96. POWERS OF ASSOCIATIONS IN GENERAL. 


696—Statute providing for organization of mutual benefit associations which 
enumerated purposes construed to grant to such associations the powers 
so recognized.—Provision in certificates of mutual benefit association for 
payment of endowments held not invalid.—Association held to do busi- 
ness on the “assessment plan” within statute. en et al. v. Royal 
Highlanders et al. (Neb.) wis 


§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 
697—Claim to sick or death benefits due after lodge was declared defunct in- 


valid as against State Grand Lodge. Loyal Orange Institution v. Mor- 
rison et al. (Penn.) 


§ 700. INSOLVENCY AND DISSOLUTION, 
§ 708. ASSETS AND RECEIVERS. 


708—Claims for examining applicants for benefit insurance cannot be paid 
from mortuary fund. In Re, National Temperance Life Ins, Soc. (N. Y.) 


(B) THE CONTRACT IN GENERAL, 
§ 715. APPLICATION AS PART OF CONTRACT. 


715—Statute held to repeal provision preventing insurer from contradicting 
statements in application, unless copy thereof was furnished insured. 
Knights of Maccabees of the World v. Coleman (Mi8s.)...........e+0+5 


§ 716. CHARTER OR ARTICLES OF INCORPORATION AS PART OF 
CONTRACT. 


716—Statute at time of insurance became part of contract although subse- 
quently repealed. Broth. of Amer, Yeomen w. Manz (Ariz.) 


§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. EXISTING PROVISIONS. 


718—Provision of death benefit certificate that member’s disappearance for 
any length of time should not be evidence of death held void. McCor- 
mick v. Woodmen of the World, (Calif.) 

718—By-Law and certificate provision that disappearance should not be evi- 
dence of death held invalid. Fleming v. Merchants Life Ins. Co. (Iowa) 

718—Ritual held not part of fraternal benefit contract. Williams et ux Vv. 
Modern Woodmen of America (Mo.) . 

718—By-law that death will not be presumed from disappearance held void. 
Holman v. Modern Woodmen of America (M0.) 

718—Statutes, regulations and by-laws of benefit associations become parts 
of contract. Arnold v. Newcomb et al. (Ohio) 

718—By-laws fixing amount of benefit held to constitute contract. Home Mut. 
Ben. Ass’n v. Rowland (Ark.\) 


§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—By-law amendment reducing time limit for actions held unreason- 
able, Eklund v. Supreme Council, Royal Arcanum (Minn.),.... - 
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719(1)—Member must take notice of constitution and amended by-laws made 
part of the policy. Sovereign Camp, W. O. W., v. Barnes (Ark.) ...... 


(3). Relating to rate of assessment, 


719(3)—Adjustment of rates of benefit certificate held not such an unrea- 
sonable increase as to be void. Garretson v. _— Camp, W. O. _ 


(4). Changing amounts of benefits, 
719(4)—Mutual benefit association cannot by amendment of by-law reduce 


benefits payable under its contracts. Kennedy et al. v. Royal High- 
landers et al. ‘Neb.) 


§ 722. VALIDITY IN GENERAL. 


722—Paid-up policy provision in fraternal beneficiary certificate held void. 
Garretson v. Sovereign Camp, W. O. W. (Mo.) 


§ 728. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(1). Warranties and representations defined and distinguished. 


723(1)—Representations by applicant for fraternal benefit certificate are war- 
ranties. McHenry v. Royal Neighbors of America (Mo.) 


(2). Effect of misrepresentation, breach of warranty or con- 
cealment in general, 


723(2)—Misrepresentation as to a material fact in application held to avoid 
certificate. Schwab v. Brotherhood of America Yeomen (Mo,) 


(5). Statements as to health. 
723(6)—Pills or tablets used by physician as regulatory potions held not 
“patent medicine” or proprietary medicine,” within warranty in appli- 
cation for benefit certificate. McHenry v, Royal Neighbors of America 


(6). Statements as to medical attendance, 
723(6)—False statement in applicatin as to consultation of physician defeats 
recovery.—Consulting osteopath is not consulting “physician” or “sur- 
geon” within life insurance application. Le Grand v. Security Benefit 
Ass'n (Mo.) 
723(6)—Failure to refer in ‘application to medical treatment for cut ‘finger 
held not to preclude recovery. Kovac v, Sons and Daughters of Justice 


§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 


(2). Misrepresentation, breach of warranty or fraud. 
724(2)—Absence of tender of return of consideration is waiver of fraud. 
National Council of Knights and Ladies of Security v. Walton (Ind.) 
724(2)—By-laws of benefit society waived, when agent issues policy with 
knowledge of misrepresentation of age. Home Mut. Ben. Ags’n v. Row- 
land (Ark.) 
§ 730%. 
730%—Association liable for wrongful cancellation—instruction held mis- 


leading—instruction held inapplicable. Loco, Eng. Mut. Life & Acc. 
ee ES Fe ER ETT eee ene TILE LPT RR TEE 


(C) DUES AND ASSESSMENTS. 
§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 


743—After beneficiary is denied recovery for misrepresentations, personal 
representatives can recover premiums paid. State ex rel. Na't. Council, 
Kts. & Ladies of Security v. Trimble et al. 

748—Beneficiary could not recover premiums paid by insured. 
Amer. Yeomen v. Manz (Ariz.) 

743—Member held not entitled to recover dues paid subsequently to disability 
for which claim disallowed. Grand Lodge, Brotherhood of Railroad 
Trainmen v. Smith (Miss.) 


(D) FORFEITURE OR SUSPENSION. 
§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 
748—Single burglary not habit hurtful to insured’s health. Jordan v. Logia 

Suprema de la Alianza Hispano Amer. (AriZ.)........ccccecescccccesees 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 763. —— SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 

FEITURE. 
(1). In general. 


763(1)—Payment by collector for member ig valid.—Payment.—Collector of 
assessments cannot apply payment of assessment to debt to him from 
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insured; debtor may direct application of payments. Calhoun et al. v. 
The Maccabees (Tex.) icdveckeceadauewessaw 


(2). Person to whom paymet may be made. 


753(2)—Local council is agent of association. Witty v. Nat. Council, Jr. 
GaAWA MO CG 


§ 765. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 


756(1)—Unequivocal act inconsistent with forfeiture committed with knowl- 
edge of facts, waives forfeiture. Calhoun et al. v. The Maccabees (Tex.) 

755(1)—Member, having lost rights on conviction of murder, no longer in 
“good standing.” Overton v. Sovereign Camp, W. O. W. (Ala.).... 


(2). Powers of Officers and agents. 


755(2)—Officers of Supreme Lodge acting within scope of authority can 
waive by-laws. Calhoun et al. v. The Maccabees (Tex.). 

765(2)—Branch association paying membership dues and accepting repay- 
ments held the agent of a Benefit Association, so that forfeiture did not 
arise for delay in such payment. Petersen et ux. v. Sovereign pete 
Woodmen of the World (N. J.) . 


(3). Demand, acceptance, and retention of assessments. 


755(3)—Acceptance of later assessments waives forfeiture.—Acceptance by 
Supreme Lodge of payment advanced by collector, held waiver of for- 
feiture.—Association is charged in law with what records show or ought 
to show. Calhoun et al. v. The Maccabees (Tex.)..........++. 

755(3)—Benefit association accepting normal assessments waived forfeiture 
for failure to pay war assessments Calhoun et al. v. The Maccabees. 
( Tex.) 

755(3)—Insurer held estopped to claim waiver by insurer of right to ‘avoid 
certificate of insurance.—Insured who refused to accept repayment of 
dues cannot insist on waiver by insurer of right to avoid certificate be- 
cause dues were not repaid.—-Acceptance of dues by local agent held not 
a waiver of right of insurer to avoid policy because of misrepresentation. 
Schwab v. Brotherhood of American Yeomen (Mo.) 


(4) Custom and course of dealing. 


755(4)—Custom of local financier of benefit association to receive payments 
quarterly held waiver of forfeiture for failure to pay monthly. Kelly v. 
National Council, Kts, & Ladies of Security (M0.).......ccceeeeececvees 

765(4)—Benefit Society’s continued acceptance of dues after due date waived. 
Bruns et al, v. Milk Wagon Drivers’ Union, Local 603 (Mo.) 


§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 

756(1)—Member held to lose rights on conviction of murder. Overton V. 
Soversion .Camn W.-W Addie es ceceddcdeicncescenetscassccdinnenes 

766(1)—Waiver prevents future forfeiture for same default without notice 
to insured. Calhoun et al. v. The Maccabees (Tex.).. 

766(1)—Failure to pay assessment suspends member until compliance with 
reinstatement conditions, Gray v. Grand Lodge, A. O. U. W. (Kan.)... 

766(1)—Society cannot enforce forfeiture for nonpayment on increased rate 
until after notice; burden of proof on party claiming forfeiture. Sharpe 
v. Grand Lodge, A. O. U. W. (Neb.) 


(2). Sufficiency of proceedings. 


756(2)—By-laws held not to authorize annulment after death of member. 
Jordan v. Logia Suprema de la Alianza Hispano-Amer. (Ariz.). 


§ 758. REINSTATEMENT. 
§ 761, HEALTH AND CONDITION OF INSURED. 


761—Society’s retention of money paid for reinstatement held not to waive 
health certificate. Gray v. Grand Lodge A. O. U. W. (Kan.)...... eedeo 


§ 762. PROCCEDINGS. 


762—Where only delinquencies in procedure of readmission of expelled mem- 
ber were by association, beneficiary entitled to death benefit.—Failure to 
deliver new benefit certificate to readmitted member does not prevent 
recovery. Greatsinger v. Hawley (N. Y.) 


§ 763. WAIVER OF OBJECTIONS, 


763—Society’s retention of money paid for reinstatement held not to waive 
health certificate. Gray v. Grand Lodge A. O. U. W. (Kan.)..... evedws 

763—Society could not profit by local clerk’s mistaken statement ‘that mem- 
ber was reinstated without compliance with laws. ee v. Sov- 
ereign Camp, W. O. W. (8. C.) 
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763—Acceptance of dues by local Officer does not waive by-laws as to re- 
instatement.—Proof others had been reinstated without compliance with 
by-laws does not entitle to reinstatement. Sovereign Camp, W. O. W., 
v. Barnes (Ark.) . o® 


(E) BENEFICIARIES AND BENEFITS, 
§ 768, PERSONS WHO MAY BE BENEFICIARIES. 
§ 770. STATUTORY PROVISIONS. 


770—Statute as to insurable age in benefit societies held not to apply to cer- 
tificate issued before enactment. Home Mut. Ben. Ass’n v. ROwland (Ark.) 


§ 772. DESIGNATION OF BENEFICIARY. 
§ 773. IN GENERAL. 


773—No liability of payment for benefits unless designation of beneficiary is 
in manner prescribed. Mosaic Templars of America et al. v. Hearon 


§ 777. INVALID OR INEFFECTIVE DESIGNATION, 


777—Receipt of dues held not to waive necessity of official witness to as- 
signment of policy. Mosaic Templars of America et al. v. Hearon (Ark.) 


§ 779. CHANGE OF BENEFICIARY. 
§ 783. VESTED INTEREST OF BENEFICIARY. 


783—Beneficiary named in benefit certificate has no vested right. Goggin 
v. Mutual Aid Union et al. (Mo.) 


§784. ——- MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Beneficiary must be changed in manner specified in rules regula- 
tions, and by-laws of association.—Member could change beneficiary in 
manner prescribed by statutes and regulations of society. Arnold v. 
Newcomb et al. (Ohio) 


(2). Death of member before changed is completed. 


784(2)—-Change of beneficiary held sufficient. Arnold v. Newcomb et al. 
(Ohio) . 


§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAY- 
ABLE. 


§ 787. IN GENERAL, 


787—Wife shooting husband in necessary self-defense cannot recover as his 
beneficiary on ground of accident, Hutcherson v .Sovereign Camp, W. 
Oo. W. (Tex.) 

787—In absence of exception, policy covers death while committing felony— 
felony must be cause of death to come within exception—accidental 
death of burglar from own pistol while escaping not within exception. 
Jordan v. Logia Suprema de la Alianza Hispano-Amer. (Ariz.) 

787—Camp clerk cannot waive provision of benefit society against liability 
for death resulting from extrahazardous occupation.—Statement of clerk 
of local camp of benefit insurance society held not to have misled in- 
sured. Williams et ux. v. Modern Woodmen of America (MO.).......... 

787—Acceptance of dues did not estop association to claim hazardous occu- 
pation not covered. Melton v. Royal Highlanders (Iowa) 


§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 

789(1)—Proofs of death, within year after expiration of seven years after 
member’s unexplained disappearance, held within reasonable time. Ek- 
lund v. Supreme Council, Royal Arcanum (Minn.).......... 

789(1)—Beneficiary held not ‘precluded from denying truth of physician’s re- 
port by signing proofs of death presented by insurer. McHenry v. Royal 
Neighbors of America (Mo.) 


(2). Estoppel and waiver as to proofs or defects therein, 
789(2)—Proofs of death not necessary where society denied liability until 
term of expectancy of life expired. Holman v. Modern Woodmen of 
America (Mo.) 


§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 

790—Member of benefit society held precluded by by-laws and constitution 
from enforcing payment of benevolent benefit allowed on cancellation of 
order for same. Grand Lodge, Brotherhood of Railroad Trainmen v. 
Nolan (Ky.) 

790—Under constitution of order providing that certain claims should be ad- 
dressed to order’s benevolence, there was no legal liability. Grand 
Lodge, Brotherhood of Railroad Trainmen v, Smith ( Miss.) 


(35) 


181 


367 


601 





Topical Index. 


§ 791. AMOUNTS OF BENEFITS. 
(1). Death benefits. 


791(1)—Receipt of old “rate” after increased rate went into effect held not 
a waiver of right to pay amount of certificate as reduced by lien to ef- 
fect increase of rate. Garretson v. Sovereign Camp, W. O. W. (Mo.) . 
791(1)—‘‘Acute” pellagra not within policy exemption of Nability for death 
from ‘‘chronic” disease. National Benev. Soc. v. Barker (Ark.)......... 


§ 798. RIGHTS OF BENEFICIARIES TO PROCEEDS, 


793—Rights to proceeds of policy or benefit certificate determined by con- 
struction of contract itself. Arnold v. Newcomb et al. (Ohio) 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—Beneficial associations not subject to penalty for delay in payment. 
Seveteien Camis. ‘W. Cy We, Fe Bee CMOe CRO co ccices ccvecunnensdeenevece 

800—Plaintiff not entitled to damages and attorney’s fees if defendant so- 
ciety is a fraternal beneficiary society, or is engaged in writing insur- 
ance on the assessment plan. Goggin v. Mutual Aid Union, et al. (Mo.) 


(F) ACTIONS FOR BENEFITS. 


§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF 
MEMBERSHIP. 


§ 805. ——- RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In general. 


805(1)—Limitation of insured’s right to resort to courts of state where as- 
sociation chartered did not abridge right to resort to courts of other 
states.—Existence of right of appeal does not bar resort to court. Loco. 
Engin. Mut. Life & Acc. Ins. Assn. v. Higgs (Ind.) 

805(1)—Reasonable conditions precedent to bringing suit against are binding. 
—Regulation unduly limiting members’ rights to resort to courts held 
invalid. -National Council, Junior Order of United American Mechanics 
Vv. Hill (Ala,) 


§ 809. DEFENSES. 


809—Equity does not require deposit of premiums before defending for mis- 
representations. State ex rel. Nat. Council, Kts. & Ladies of Security 
v. Trimble (Mo.) 

809—Where statute requiring premium prepayment in effect when policy 
issued but repealed before suit, insurer not precluded to defend without 
such prepayment. Broth. of Amer. YeOmen v. Manz (Ariz.) 


§ 810. JURISDICTION. 


810—Foreign incorporated benefit association doing business in State suable 
here. National Council, Junior Order of United American Mechanics v. 
Hill (Ala.) 


§ 812. LIMITATIONS. 


812—Foreign fraternal benefit certificate cannot limit time within which to 
sue. LeGrand v. Security Benefit Ass’n (Mo.) 

812—Statute invalidating clause in contract as to time in which to sue does 
not apply to benefit certificates which are governed by limitations there- 
in, Phillips et al. v. Mosaic Templars of America (Ark.) 


§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 


815(1)—Pleading held insufficient to make a beneficial association subject to 
statutory penalties; ‘“‘Association;” “Society.” Sovereign Camp, W. O. 
W., v. Downer (Tex.) 


(2). Plea, answer, or affidavit of defense. 


815(2)—Defending insurer must plead facts showing. misrepresentation con- 
tributed to death. Broth. of Amer. Yeomen v. Manx (Ariz.) 

815(2)—Answer excusing failure to tender return or consideration must show 
when knowledge of fraud was acquired. National Council of Knights 
and Ladies of Security v. Walton. (Ind.) 


(4). Issues, proof, and variance, 
815(4)—Party suing to collect statutory penalty must allege and prove de- 
fendant was subject to the statute. Sovereign Camp, W. O. W., V. 
Downer (Tex.) 
§ 816. EVIDENCE. 
§ 817. -—— PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Matters of avoidance or forfeiture. 


817(2)—Society cannot enforce forfeiture for nonpayment on increased rate 
until after notice; burden of proof on party claiming forfeiture. Sharpe 
v. Grand Lodge, A. O. U. W. (Neb.)........+6+ . 


(36) 
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817(2)—Burden of proving false statements in application for insurance is 
on insurer. Blackman v. Woodmen of the World (N, C.) 


§ 818. —— ADMISSIBILITY. 
(2). Misrepresentation, breach of warranty, or fraud. 


818(2)—Excluding evidence of fraudulent representation in application for 
reinstatement of insured, held error. Knights of Maccabees of the 
World v. Coleman (Miss.) 


eee eee ee ee eee 


§ 819. ——~- WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Production of policy held prima facie evidence of delivery. Black- 
man v. Woodmen of the World (N. C.).....ceeccccscccccece ° 
(2). Matters of avoidance or forfeiture. 
819(2)—Whether insured answered questions falsely held for jury. ee 
v. Royal Neighbors of America (Mo.) 
§ 823. TRIAL. 
§ 826. ——- QUESTIONS FOR JURY. 
(1). In general. 


825(1)—Production of duly authenticated certificate and evidence of insured’s 
death held to make out prima facie case for jury. Blackman v, Wood- 
men of the World (N. C.) 
(2). Avoidance or forfeiture. 
825(2)—Evidence held insufficient to require submission of defense of for- 
feiture. Sharpe v. Grand Lodge, A. O. U. W. (Neb.)...... 
825(2)—Misrepresentation as to age ‘does not preclude recovery ‘as matter of 
law. Broth. of Amer. Yeomen v. Manz (Ariz.) 
825(2)—Truth of representation in application as to treatment ‘by physicians 
held for jury. Kovac v. Sons and Daughters of Justice (Kan.).......... 


§ 826. —— INSTRUCTIONS. 
(1). In general. 


826(1)—Where no fraud shown, misstatement of insured’s age held not to 
require instruction on that issue. Home Mut. Ben, Ass’n v. Rowland 








